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Introduction
Conflicts over administrative roles of county boards on the one hand, and county officers,
administrators and executives, on the other, are not uncommon. County administrative duties under
Wisconsin law are never so clear as to explicitly say to the Board “Thou shall not micromanage.”
However, a review of the statutes, their history, subsequent court decisions and attorney general
opinions and resulting practices show there are limits on a county board’s authority to act in the day-today administration of county government.
Prior to 1960, Wisconsin county boards carried out both the legislative and executive (supervisory)
functions in the county. In 1960, state statutes were amended to permit the creation of a separate,
elected position of county executive, thereby setting the precedent for the separation of powers in
Wisconsin counties. In a 1979 opinion, the Wisconsin Attorney General described the ensuing years after
that as “a significant evolution… in the law relating to county administrative practice in Wisconsin.”1 The
“significant evolution” continued with the creation of the County Administrator position and culminating
in the requirement to have an Administrative Coordinator no later than 1987 if the county has neither a
County Executive nor County Administrator.2 The clear progression is a diminishing of county board
administrative functions, and greater specification of administrative authority in one of the three county
administrative position options.
The statutes delineate the duties of those holding these primary administrative positions.

County Executive
Wis. Stat. § 59.17(1)(a) states “each county with a population of 500,000 or more, a county executive
shall be elected for a 4-year term.” In addition, Wis. Stat. § 59.17(1)(b) provides that “Counties with a
population of less than 500,000 may be resolution of the board or by petition and referendum create
the office of county executive or abolish it by petition and referendum.”

1
2

68 Wis. Op. Att’y Gen. 92 (1979) (OAG 32-79).
1985 Act 29 a. 1164
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The county executive’s duties include:
•
•
•
•
•
•
•
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Serve as “chief executive officer” for county.
Coordination and direction of all administrative and management functions of the county
government not otherwise vested by law in other elected officers.
Appoint and supervise of department heads subject to county board confirmation, unless
confirmation is waived or there exists a civil service system.
Appoint members to boards and commissions, where statutes give this authority to county
board or its chairperson, subject to board confirmation.
Submit the annual budget.
Annually communicate to the Board on the condition of the county
Veto authority
o May veto ordinances and resolutions
o May veto appropriation in whole or part
o County board can override with 2/3 vote3

In the case of the county executive, the authority to appoint and supervise employees is categorically
reserved for the county executive and excludes county board supervisors. Thus, the county board of
supervisors have no authority to supervise at all, much less to micro-manage.

County Administrator
Wis. Stat. § 59.18(1) states, “Counties having a population of less than 500,000 may by resolution of the
board or by petition and referendum create the office of county administrator.”
County administrators have the following authority:
•
•
•
•
•
•

Serve as “chief administrative officer” for county
Coordinate all administrative and management functions of the county government
Appoint and supervise department heads subject to county board confirmation, unless
confirmation waived or the county is under a civil service system.
Appoint members to boards and commissions, where statutes give this authority to county
board or its chairperson, subject to board confirmation
Annually communicate to the Board on the condition of the county.
Submit the annual budget.4

Again, as with the county executive, the statutes grant supervisory authority to the county administrator
and any individual county board supervisor attempting to supervise or give direction to staff is operating
outside his or her authority. Elections make a county executive answer to the public, and the county
administrator serves at the pleasure of the county board.
A 2010 formal Wisconsin Attorney General’s Opinion reinforces the authority of the county executive
and county administrator when clarifying the limitations on county board authority stating:
In my opinion, a county board in a county with a county administrator or a county executive
cannot reassign the power of appointment that is statutorily granted to a county executive or

3
4

Wis. Stat §59.17(2)
Wis. Stat §59.18(2)
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county administrator in cases where the statutes provide that appointments to a particular
board or commission are to be made by… the county administrator or county executive.5
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Administrative Coordinator
The authority of the administrative coordinator is less explicit and sometimes invites more questions as
to whether there is room for board supervision of staff than the other two forms of county government.
Nonetheless, the intent of the statute is apparent. Wis. Stat. § 59.19 states: “The administrative
coordinator shall be responsible for coordinating all administrative and management functions of the
county government not otherwise vested by law in boards or commissions, or in other elected officers.”
(Emphasis added)
The terms “all administrative and management functions” show the intent of the statute is making the
administrative coordinator responsible for ensuring that the day-to-day functions of the county are
performed. In those cases where an elected office, board or commission is vested with the authority,
those cases are designated in the statutes.
The history of these administrative positions in the statutes demonstrate movement away from the
earlier county board model in which the board jointly functioned with legislative and central executive
duties to a more efficient model vesting executive functions in an executive, administrator or
administrative coordinator. The statute must be given effect, and practically it can have no other intent
than separation of day to day county administration from the county board. The separation of
administrative authority from county board supervisor authority is underscored in a 2011 Attorney
General Opinion that determined the positions of county supervisor and county administrative
coordinator was incompatible.6
An analogy to illustrate the functions of the county administrative function is to look at cities and
villages. A county executive functions like a city mayor, and a county administrator and administrative
coordinator function like a city or village administrator, except unlike the municipal administrator, a
county administrator has appointment and hiring authority granted by statute.
The “other elected officers” referred to in the statutes means the constitutional officers, such as the
sheriff or county clerk. Note that no statute grants duties to individual supervisors other than to act
collectively through the board. The term “supervisor” is not descriptive of that office’s duties, but a
historical term. Retention of the historic term “supervisor” may be misleading, but not when read in
conjunction with the statutes establishing the county executive, administrator and administrative
coordinator.

5
6

Opinion of Wis. Att’y Gen. to Dennis Kenealy, Ozaukee County Corp. Counsel, OAG 1-10 ¶3, (January 28, 2010).
Opinion of Wis. Att’y Gen. to Bradley Lawrence, Price County Corp. Counsel, OAG 1-11 (October 27, 2011).
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Constitutional and Statutory Officers

Page 6

Constitutional officers have their own duties, responsibilities, and authority described in the statutes.
They are as follows:
Sheriff
Coroner
(or Medical Examiner)
Clerk of Court
Register of Deeds

59.26-59.33
59.34

(jail, law enforcement)
(medical examiner)

59.40
59.43

Clerk
Treasurer
District Attorney
Surveyor

59.23
59.25
978.05
59.45

(court records)
(record real estate & vital
statistic documents)
(board & other records)
(collect & disperse funds)
(criminal prosecutor)
(certain land surveys)

Because these officers are elected, just as the members of the County Board of Supervisors are, with
statutes defining their office’s authority, the Board has no supervisory authority or legitimate authority
to micro-manage the affairs of the departments under those officers. Straightforwardly, “thou shall not
micro-manage” is the clear intent of the statutes.
Furthermore, a great deal of case law supports the authority of the Constitutional Officers in their
positions. Court decisions involving disputes between constitutional officers and county boards have
established the limitations on the board to encroach on the duties of county constitutional officers.
Some examples of case law limiting the powers of County Board Supervisors include:
Beal v. Supervisors of St. Croix County, 13 Wis 500 (1861), forbidding the county board from
revoking county officer powers that were conferred by statute.
Schultz v. Milwaukee County, 250 Wis 18, 26 NW2d 260 (1947), and State ex rel. Conway v.
Elvod, 70 Wis 2d 448, 234 NW2d 354 (1975), limiting the board’s ability to change salaries
Maier v. Racine County, 1 Wis 2d 384, 84 NW2d 76 (1957), holding county boards have only
such powers as conferred upon them by statute, expressly or by clear implication.
Schuette v. Van De Hey, 205 Wis 2d 475, 556 NW2d 127 (Ct App. 1996), approving of the
Attorney General Opinion at 68 Wis. Op Att’y Gen. 92 (1979) (OAG 32-79), stating the
governmental concept that the county board’s function is primarily as a policy making and
legislative and the county executive is administrator and manager.

County Board Authority
Chair. Wis. Stat § 56.12 of the statutes provides for the County Board Chairperson to administer oaths,
countersign ordinances, and preside over meetings. When directed by ordinance, the Chairperson also
transacts necessary board business with local and county officers, expedites business, and ensures all
laws are enforced.
Board. Wis. Stat. § 59.51(1) gives the board authority to exercise organizational or administrative
powers subject only to the Constitution and any enactment of the Legislature which grants those
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powers to the County Executive or the county Administrator, or “…[a]ny enactment of statewide
concern and which uniformly affects every country.” The last phrase is significant because the statute
Page 7
specifically references county executive and administrator powers as limiting board administrative
authority. It does not mention the administrative coordinator, because Wis. Stat § 59.51 was enacted in
1975, and Wis. Stat § 59.19, creating the administrative coordinator went into effect afterwards in 1985.
Thus, the requirement that all counties have one of three types of administrative positions is an
enactment affecting counties uniformly statewide, and a further limit to county board administrative
authority granted under § 59.51(1). These statutes have diminished, if not eliminated entirely, county
board daily administrative authority.
The Schuette case, cited above, clarified the respective roles by stating boards are policy makers and
executives or administrators are managers. It may sometimes be a challenge to distinguish policy
making and administrative authority. As an example, one Attorney General’s Opinion states the decision
to enter into a public works contract is policy, but the administration of the contract terms is a manager
function.7 It is the contrast between means and ends. Policy determines the ends to be achieved and
administration the means to achieve the policy ends. In business, it is the difference between the roles
of corporate board to set policy and the chief executive officer to manage the affairs of the business.
You do not see a bank’s directors overseeing the bank tellers. A vivid example is the Green Bay Packers.
It is a corporation with a board of directors that sets policy, btu the board does not draft the players and
certainly the board is not on the sidelines during the game calling the plays. Play calling is clearly not
policy making, but administrative and management duties. These divided duties are true, be it Packer
football, business or county governance.

Summary
County Board authority is only that granted by the legislature in statutes.8 Reviewing the pertinent
statutes, case law, Attorney General opinions, with the Constitution of the State of Wisconsin, it is
evident that supervisors’ administrative authority (i.e. the authority to “micro-manage”) does not exist
and the essence of all applicable legislation is to limit and outright prohibit board members from
becoming directly involved with supervision of county employees. The title “Supervisor” is, in fact, a
misnomer in that it does not confer the right to actually supervise. The modern County Board has
evolved into a legislative and policy setting body.

Acknowledgment
Thanks to reviewer Andre Phillips, J.D.

7
8

80 Wis. Op Att’y Gen. 49 (1991).
Jackson County v. State, 2006 WI 96 ¶16, 293 Wis. 2d 497, 717 N.W. 2d 713
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LEGAL STATUS; POWERS; HOW EXERCISED
§ 59.01, Wis. Stats.
Each county in this state is a body corporate, authorized to sue and be sued, to acquire
and hold, lease or rent real and personal estate for public uses or purposes, including
lands acquired under Ch. 75, to sell, lease and convey the same, including the authority
to enter into leases or contracts with the state for a period of years for the uses and
purposes specified in s. 23.09 (2) (d), to make such contracts and to do such other acts
as are necessary and proper to the exercise of the powers and privileges granted and
the performance of the legal duties charged upon it.
§ 59.02, Wis. Stats.
(1) The powers of a county as a body corporate can only be exercised by the board, or in
pursuance of a resolution adopted or ordinance enacted by the board.
(2) Ordinances may be enacted and resolutions may be adopted by a majority vote of a
quorum or by such larger vote as may be required by law. Ordinances shall commence
as follows: “The county board of supervisors of the county of … does ordain as follows”
(3) A majority of the supervisors who are entitled to a seat on the board shall constitute
a quorum. All questions shall be determined by a majority of the supervisors who are
present unless otherwise provided.
Resolution - vs- Ordinance
Resolution: a formal determination or expression of a deliberative body’s policy or
position.
Ordinance: rule or law of a deliberative body, generally used for regulating or
prohibiting certain types of conduct or action.
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Conflicts of Interest
& Ethics
Atty. Andrew T. Phillips and Atty. Patrick C. Henneger,
Phillips Borowski, S.C.

CONFLICT OF INTEREST
The law prohibiting public officials from engaging in official conduct that produces a private benefit is
long-standing. The leading treatises recognize the common law doctrine that a public officer is forbidden from placing himself or herself in a position where private interest conflicts with public duty. (63A
Am. Jur. 2d Public Officers and Employees, 322 (1984))
State law prohibits public officials from using their official position for personal gain. Wis. Stat. §
946.13 prohibits a public officer from negotiating, bidding for, or entering into a contract in which
he or she has a private pecuniary interest if, at the same time, he or she has a role to play in an official
capacity in the making of that contract. State v. Venema, 2002 WI App 202, ¶ 13, 257 Wis. 2d 491, 650
N.W.2d 898. Wis. Stat. § 946.13 is directed not at corruption but at conduct presenting an opportunity
for corruption. Because a public officer’s judgment may be impaired when the officer transacts government business in which he or she has a personal economic interest, the statute attempts to prevent public
officers from succumbing to temptation by making it illegal for them to enter into relationships which
are fraught with the danger that they will advance a private interest rather than a public good. Id.
According to Wis. Stat. § 946.13, any public officer or public employee who engages in the following conduct is guilty of a Class I felony:
❏❏

In his private capacity, negotiates or bids for or enters into a contract in which he has a private pecu
niary interest, direct or indirect, if at the same time he is authorized or required by law to participate
in his capacity as such officer or employee in the making of that contract or to perform in regard
to that contract some official function requiring the exercise of discretion on his part. Wis. Stat. §
946.13(1)(a).
The elements necessary to prove a violation of this provision are: (1) that the defendant was a
public officer or employee; (2) that the defendant negotiated, bid for or entered into a contract in
a private capacity; (3) that the defendant had a private pecuniary interest in the contract; and (4)
that the defendant was authorized or required by law to participate in the making of the contract in
a capacity as a public officer or employee. WIS JI-CRIMINAL 1740.

❏❏

In his capacity as such officer or employee, participates in the making of a contract in which he has
a private pecuniary interest, direct or indirect, or performs in regard to that contract some function
requiring the exercise of discretion on his part. Wis. Stat. § 946.13(1)(b).
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The elements necessary to prove a violation of this provision are: (1) that the defendant was
a public officer or employee; (2) that the defendant participated in the making of a contract in a
capacity as a public officer or employee OR that the defendant, in a capacity as a public officer or
employee, performed a function requiring the exercise of discretion in regard to a contract; and (3)
that the defendant had a private pecuniary interest in the contract. WIS JI-CRIMINAL 1741, 1742.
There are several exceptions to the prohibition in Wis. Stat. § 946.13. The most common exception is
contracts that do not involve receipts and disbursements by the state or its political subdivision aggregating more than $15,000 in any year. Wis. Stat. § 946.13(2)(a).
Court cases and attorney general opinions addressing various applications of the statute have concluded the following:
❏❏

A county board supervisor who votes to pay vouchers for county purchases from store owned by
supervisor violates Wis. Stat. § 946.13(1)(b). OAG 42-87. However, the supervisor can avoid a violation of subsection (b) by abstaining from voting on the vouchers related to his business.

❏❏

A village board member may not accept a community development block grant program loan in
excess of the statutory sum or perform work for a third person who has obtained a loan under the
program in excess of the statutory sum. 76 Op. Att’y. Gen. 278 (1987).

❏❏

County board supervisor violates Wis. Stat. § 946.13(1)(a) by selling land owned by the supervisor
to the county where the value of the sale exceeds the statutory limit. OAG 22-87.

❏❏

County board member, employed by a law firm which is retained by a third party to negotiate the
purchase of a county facility, may avoid a violation through abstention from acting on the contract
in an official capacity and through noninvolvement in negotiating, bidding or entering the contract
with the county on behalf of the third party. 75 Op. Att’y. Gen. 172 (1986).

❏❏

A contract does not have to be in existence for a violation to occur. Because negotiation ordinarily
precedes the formation of a contract, and it is these pre-contractual bargaining relationships that
raise the specter of self-interest if one of the parties is also a public official, the negotiation itself
may trigger a violation. State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898 (Ct.
App. 2002).

The question often arises as to the legal consequences associated with a contract that was procured in
violation of the conflict of interest prohibition. According to Wis. Stat. § 946.13(3), a contract entered
into in violation of this section is void and the state or the political subdivision on whose behalf the
contract was made incurs no liability thereon. (Contract includes a “conveyance.”)
The attorney general has provided guidance on how an official can avoid violating Wis. Stat. §
946.13, such as:
❏❏

Abstaining from voting on or debating the contract or any matter relating to the contract;

❏❏

Refrain from personally or by agent negotiating or entering into the contract in a private capacity;
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❏❏

Refrain from performing in regard to the contract some official function requiring the exercise
of discretion. 52 Op. Att’y. Gen. 367 (1963).

However, abstaining from voting does not avoid a violation of Wis. Stat. § 946.13(1)(a) because a violation only requires authority to act, not actual action. State v. Venema, 2002 WI App at ¶ 11, n. 3; 76 Op.
Att’y Gen. at 93. Moreover, performance of some official function requiring the exercise of an official’s
discretion with regard to the contract either before or after execution violates Wis. Stat. § 946.13. 63
Op. Att’y. Gen. 44 (1974).
E T H I C S F O R L O C A L G O V E R N M E N T O FF I C I A L S
Wis. Stat. § 19.59 sets forth a code of ethics for local public officials. A “local public official” is defined
as a person who holds “local public office.” “Local public office” as defined by Wis. Stat. § 19.42(7w)
includes:
❏❏

An elective office of a local governmental unit such as a county.

❏❏

A county administrator or administrative coordinator.

❏❏

An appointive office or position of a local governmental unit in which an individual serves for a
specified term, except a position limited to the exercise of ministerial action or a position filled
by an independent contractor.

❏❏

An appointive office or position of a local government which is filled by the governing body
of the local government or the executive or administrative head of the local government and
in which the incumbent serves at the pleasure of the appointing authority, except a clerical
position, a position limited to the exercise of ministerial action or a position filled by an independent contractor.

Wis. Stat. § 19.59 prohibits the following actions:
1. A local public official cannot use his or her public position or office to obtain financial gain or anything of substantial value for the private benefit of himself or herself or his or her immediate family,
or for an organization with which he or she is associated. Wis. Stat. § 19.59(1)(a).
“Immediate family” is defined as an individual’s spouse and an individual’s relative by marriage,
lineal descent or adoption who receives, directly or indirectly, more than one-half of his or her
support from the individual or from whom the individual receives, directly or indirectly, more than
one-half of his or her support. Wis. Stat. § 19.42(7).
An individual is “associated” with an organization if the individual or a member of his or her immediate family is a director, officer or trustee, or owns or controls, directly or indirectly, and severally or in the aggregate, at least 10% of the outstanding equity or of which an individual or a member of his or her immediate family is an authorized representative or agent. Wis. Stat. § 19.42(2).
A local public official is not prohibited from using the title or prestige of his or her office to
obtain campaign contributions that are permitted and reported as required by Chapter 11.
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2. A public official cannot solicit or accept from any person, directly or indirectly, anything of value if
it could be reasonably expected to influence the local public official’s vote, official actions or judgment, or could reasonably be considered as a reward for any official action or inaction on the part
of the local official. Wis. Stat. § 19.59(1)(b).
❏❏

“Anything of value” includes money, property, favor, service, payment, advance, forbearance,
loan, or promise of future employment, but does not cover “hospitality” unrelated to govern
ment business.

❏❏

Exception to permit a local public official to engage in outside employment. Wis. Stat. §
19.59(1)(b).

❏❏

In interpreting a parallel statute applicable to state officials (Wis. Stat. § 19.45(3)), the Wisconsin Ethics Board interprets “expected to influence” in the following manner: “It would be
unreasonable to expect a gift of not more than $25 to influence an individual’s judgment. It
would be unreasonable to expect a favor or service from an individual or from an organization
without any special interest in the actions of a public body to influence an official affiliated with
that body.”

**Note: The local ethics code for public officials does not include a provision parallel to Wis. Stat. § 19.56 allowing
state elected officials to “retain reasonable compensation, for a published work or for the presentation of a talk or participation in a meeting” related to a topic of legislative, administrative, executive or judicial processes or proposals.
3. No local public official may give or withhold his or her vote or influence or refrain from taking official action with respect to any proposed or pending matter upon condition that any other person
make or refrain from making a political contribution, or provide or refrain from providing any service or other thing of value, to a candidate, a political party, any person who is subject to a registration requirement under Wis. Stat. § 11.05, or any person making a communication that contains a
reference to a clearly identified local public official holding an elective office or to a candidate for
local public office. Wis. Stat. § 19.59(1)(br).
4. No local public official may take any official action substantially affecting a matter in which the
official, a member of his or her immediate family, or an organization with which the official is associated has a substantial financial interest. Wis. Stat. § 19.59(1)(c)1.
❏❏

In interpreting parallel state statute applicable to state officials [Wis. Stat. § 19.46(1)(a)], the
Wisconsin Ethics Board issued a memorandum indicating that a state official may participate in
an action “...even though the action will affect the official or an organization with which the
official is associated...” as long as:
■■

The official’s action affects a whole class of similarly situated interests;

■■

Neither the official’s interest nor the interest of a business or organization with which the
official is associated is significant when compared to all affected interests in the class; and

■■

The effect of the official’s actions on the interests of the official or of the related business
or organization is neither significantly greater nor less than upon other members of the
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class. See Wisconsin Ethics Board memorandum Private Interest in Official Action (November
1, 1989).
❏❏

In 2007 Wis. Eth Bd. 09, the Ethics Board advised:
■■

If a matter before the board is reasonably likely to have more than a trivial, insignificant,
or insubstantial financial impact on a supervisor, then the supervisor should abstain from
discussion, deliberation, and votes on the matter.

■■

If the matter before the board will have no effect or only a trivial, insignificant, or insubstantial financial effect on a supervisor, then the supervisor should participate.

■■

If reasonable people cannot reasonably foresee the effect of a board of supervisors’ action
on a supervisor’s financial interests or disagree about whether the effect will be positive or
negative or will be substantial or insignificant then the supervisor’s financial interest is too
speculative to deny the supervisor’s participation in related discussion, deliberation, and
votes, and the supervisor should participate unless, in the supervisor’s judgment, to do so
would undermine public confidence in the decision or in government.

5. No local public official may use his or her office or position in a way that produces or assists in the
production of a substantial benefit, direct or indirect, for the official, one or more members of the
official’s immediate family either separately or together, or an organization with which the official
is associated. Wis. Stat. § 19.59(1)(c)2.
Wis. Stat. § 19.59(1)(c) does not prohibit a local public official from taking any action concerning the
lawful payment of salaries or employee benefits or reimbursement of actual and necessary expenses, or
prohibit a local public official from taking official action with respect to any proposal to modify a county
or municipal ordinance. Wis. Stat. 19.59(1)(d).
The application of the ethics statute to local officials creates problems in the insurance arena. For
example, the State Ethics Board has analyzed the statute in the following manner in dealing with insurance issues:
❏❏

2000 Wis. Eth. Bd. 02 – In the case of a county board supervisor who has been selected as a member
of an insurance company’s board of directors by the company’s organizer, the supervisor should not
participate in county board consideration, discussion, or votes to award a contract to the company
or to change county policy to permit the purchase of services from the company.

❏❏

But see 2000 Wis. Eth. Bd. 04 – The Ethics Board advises that in the case of a local official who
has been elected to serve on the board of directors of a municipal mutual insurance corporation by
a government approved process, to represent the local government’s interests on the board, Wis.
Stat. § 19.59 does not bar the official from participating in the local government’s consideration,
discussion, or votes to award a contract to or change government policy to permit the purchase of
services from the corporation.
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Both criminal and civil penalties may apply if a local public official violates the ethics code. Criminal
penalties apply if the violation is found to be intentional. The penalty for intentionally violating Wis.
Stat. § 19.59(1)(a), (b) or (c) is a fine of not less than $100 nor more than $5,000 or imprisonment not
more than one year in the county jail or both. Wis. Stat. § 19.58(1)(a). Any person who intentionally
violates Wis. Stat. § 19.59(1)(br) is guilty of a Class I felony punishable by a fine not to exceed $10,000
or imprisonment not to exceed three years and six months.
One sure way for an official to insulate him or herself from liability under the ethics statute is to take
advantage of the mechanism in the statutes that allows for requests for advisory opinions. In short, an
individual may request an advisory opinion, in writing, either personally or on behalf of an organization or governmental body pursuant to Wis. Stat. § 19.59(5)(a). Such request should be directed to the
county or municipal ethics board, if there is one or, in the absence of a county or municipal ethics board,
a county corporation counsel or attorney for a local governmental unit.
It is prima facie evidence of intent to comply with Wis. Stat. § 19.59 or any ordinance enacted under Wis. Stat. § 19.59 when a person refers a matter to a county or municipal ethics board or a county
corporation counsel or attorney for a local governmental unit and abides by the advisory opinion, if the
material facts are as stated in the opinion request.
Pursuant to Wis. Stat. § 19.59(6), the Government Accountability Board (formerly the Wisconsin
Ethics Board) must review (but is not required to respond to) opinion requests concerning the statutory
local code of ethics submitted by certain requestors:
❏❏

Any county corporation counsel.

❏❏

Any attorney for a local governmental unit.

❏❏

Any “statewide association of local governmental units.”

COUNTY ETHICS CODES (WIS. STAT. § 19.59(1m)-(4))
Any county, city, village or town may enact an ordinance establishing a code of ethics for public officials
and employees of the county or municipality and candidates for county or municipal elective offices.
Any such ordinance must specify the positions to which it applies. The ordinance may apply to
members of the immediate family of individuals who hold positions or who are candidates for positions
to which the ordinance applies. An ethics ordinance may contain any of the following provisions:
❏❏

A requirement for local public officials, other employees of the county or municipality and candi
dates for local public office to identify any of the economic interests specified in Wis. Stat. § 19.44.

❏❏

A provision directing the county or municipal clerk or board of election commissioners to omit the
name of any candidate from an election ballot who fails to disclose his or her economic interests in
accordance with the requirements of the ordinance.

❏❏

A provision directing the county or municipal treasurer to withhold the payment of salaries or expenses from any local public official or other employee of the county or municipality who fails to
disclose his or her economic interests in accordance with the requirements of the ordinance.
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❏❏

A provision vesting administration and civil enforcement of the ordinance with an ethics board appointed in a manner specified in the ordinance.

❏❏

Provisions prescribing ethical standards of conduct and prohibiting conflicts of interest on the part
of local public officials and other employees of the county or municipality or on the part of former
local public officials or former employees of the county or municipality.

❏❏

A provision prescribing a forfeiture for violation of the ordinance in an amount not exceeding
$1,000 for each offense. A minimum forfeiture not exceeding $100 for each offense may also be
prescribed.

I N C O M P A T I B I L I T Y O F P U B L I C O FF I C E S
COMMON LAW DOCTRINE THAT EXISTS INDEPENDENT OF ANY
STATUTORY CONFLICT OF INTEREST.

Two offices or positions are incompatible if there are potential conflicts of interest between the duties
of the offices or positions.
General Tests For Incompatibility
❏❏

If one of the offices or a position is subordinate to the duties of the other in one or more significant
ways, such as being subject to the disciplinary, appointment or removal power of the superior office
or position, or the superior office regulates the compensation of the other, then the two may be said
to be incompatible.

❏❏

The mere physical inability of a person to perform the duties of both offices or the position and
the office does not, of itself, have any bearing on incompatibility. It is the character of the offices,
rather than the physical condition or ability of the individual holding the position and the office or
the two offices, that is determinative.

❏❏

Where the existence of the second office precludes the continued existence of the first office or
position, no incompatibility exists. For example, if several school districts were dissolved and consolidated into a newly-created district, a school board member of any of the dissolved districts could
ordinarily become a school board member of the newly-formed school district.

❏❏

A situation that involves two different persons in two different positions does not raise questions
of incompatibility of offices and positions, i.e., one spouse occupies an office or position and the
other spouse assumes an apparently incompatible office or position. Although the incompatibility
doctrine is not implicated, there may be serious potential conflicts of interest. See Otradovec v. City
of Green Bay, 118 Wis. 2d 393, 347 N.W.2d 614 (Ct. App. 1984); 58 Op. Att’y. Gen. 247 (1969); 74
Op. Att’y. Gen. 50 (1985); 76 Op. Att’y. Gen. 156 (1987).

When an individual accepts an office that is incompatible with the one he or she presently holds, the
consequences are severe. The individual vacates the first office by operation of law. State v. Jones, 130
Wis. 572, 110 N.W. 431 (1907); but see also Otradovec v. City of Green Bay, 118 Wis. 2d 393, 347 N.W.2d
614 (Ct. App. 1984)(the public officer can choose which position to keep).
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Offices Found to be Incompatible
❏❏

County supervisor and county employee. Wis. Stat. § 59.10(4) provides that “[n]o county officer
or employee is eligible for election or appointment to the office of supervisor, but a supervisor
may also be a member of a committee, board or commission appointed by the county executive or
county administrator or appointed or created by the county board, a town board, a mosquito control district, the common council of his or her city, the board of trustees of his or her village or the
board of trustees of a county institution appointed under s. 46.18.”

❏❏

County supervisor and county administrative coordinator. OAG 01-11.

❏❏

Conflict can also exist between a public office and a position. For example, the office of alderperson
was found to be incompatible with the position of residential appraiser in assessor’s office. Otradovec
v. City of Green Bay, 118 Wis. 2d 393, 347 N.W. 2d 614 (Ct. App. 1984).

❏❏

County board member and county/city hospital board member are incompatible offices. 66 Op.
Att’y. Gen. 145 (1977).

❏❏

Town clerk and town treasurer determined incompatible. 68 Op. Att’y. Gen. 393 (1970).

❏❏

School board member and school district employee are incompatible. Unpublished Op. Att’y. Gen.
May 31, 1985; See also Tarpo v. Bowman Public School District No. 1, 232 N.W.2d 67 (N.D. 1975); Vistocky
v. City Council of City of Garfield, 273 A. 2d 597 (1971).

❏❏

Town board member and sanitary district commission member determined incompatible. 69 Op.
Att’y. Gen. 108 (1980).

❏❏

Office of coroner and deputy coroner are incompatible with position of city police officer. 78 Wis.
Op. Att’y. Gen 178 (1989).

Offices Found to be Compatible
❏❏

Office of county supervisor and position of assistant state public defender are compatible. 75 Op.
Att’y. Gen. 178 (1986).

❏❏

Register of deeds found compatible with office of school board member. Unpublished Op. Att’y.
Gen. (1977).

❏❏

Offices of county assessor and town supervisor are compatible. 63 Op. Att’y. Gen. 599 (1974).

❏❏

Village president and supervisory deputy sheriff determined compatible. 76 Op. Att’y. Gen. 156
(1974).

❏❏

School board member and chairperson of town board held probably compatible. 74 Op. Att’y. Gen.
50 (1985).

❏❏

School board member and position as unpaid coach in the school district are likely compatible.
2006 Wis. Eth. Bd. 01.
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Wisconsin Open
Meetings Law
Revised by Philip J. Freeburg, J.D., Local Government Law Educator,
from original chapter by James H. Schneider, J.D.

POLICY (WIS. STAT. § 19.81)
Declaration. The legislature declares that state policy is to:
❏❏

Enable the public to have “the fullest and most complete information regarding the affairs of government as is compatible with the conduct of government business.”

❏❏

Ensure that meetings of governmental bodies are held in places reasonably accessible to the public.

❏❏

Ensure that such meetings are open to the public unless otherwise expressly provided by law.

Interpretation. The Open Meetings Law is to be “liberally construed” (i.e. broadly interpreted) to achieve
the purpose of open government.
DEFINITIONS; COVERAGE
“Governmental bodies” subject to the Open Meetings Law
❏❏

State & local bodies. A “governmental body” under the Open Meetings Law includes any state or
local agency, board, commission, committee and council created by law, ordinance, rule or order.
Wis. Stat. § 19.82(1). At the local level, bodies covered include county, village and town boards, city
councils, school boards, and all their committees, commissions and boards. The term “rule or order”
has been broadly interpreted by the attorney general to include formal and informal directives by a
governmental body or officer that sets up a body and assigns it duties.1 Wis. Stat. § 19.82(1). The
term would include adopted resolutions or motions.

❏❏

Governmental & quasi-governmental corporations; other bodies. In addition to the above, the term
“governmental body” under the law includes governmental and quasi-governmental corporations
and certain other specified entities. Wis. Stat. § 19.82(1). A governmental or quasi-governmental
corporation includes corporations created by the legislature or by other governmental bodies under
statutory authorization.2 Quasi-governmental corporations are not just those created by a governmental body, but are those corporations that resemble governmental corporations.3 Determining
if an entity, such as an economic development corporation, resembles a governmental corporation
depends on the totality of facts about the entity determined on a case-by-case basis.4 Thus no single
factor is determinative, but courts have considered several factors: (1) whether the entity performs
or serves a public function, contrasted with any purely private function, even if public function
is merely recommending action to a governmental body,5 (2) the degree of public funding,6 (3)
government access to the entity’s records,7 (4) express or implied representations that the entity
is affiliated with government,8 and (5) extent government controls the entity’s operation, such as
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Open Meetings Law
appointing directors, officers or employees, or officials serving in those positions.9
❏❏

❏❏

Special and advisory bodies. Special study committees and other advisory committees set up by
a local officer, the local governing body or by a body it has created are also subject to the law.10
Collective bargaining. A local governmental body conducting collective bargaining is not subject
to the law. However, notice of reopening a collective bargaining agreement must be given under
the Open Meetings Law and final ratification of the agreement must be done in open session under
such law. Wis. Stat. §§ 19.82(1) & 19.86.

“Meetings” under the Open Meetings Law
❏❏

Definition. A meeting is defined as a gathering of members of a governmental body for the purpose
of exercising responsibilities and authority vested in the body. Wis. Stat. § 19.82(2). The courts apply a purpose test and a numbers test to determine if a meeting occurred.11

❏❏

Purpose and numbers tests:
■■

Purpose test. This test is met when discussion, information gathering or decision making
takes place on a matter within the governmental body’s jurisdiction. This test is met even
if no votes are taken; mere discussion or information gathering satisfies the test. Notice is
therefore required if the numbers test is also met.

■■

Numbers test. This test is met when there are enough members to determine the outcome
of an action. If the purpose test is also met, then a meeting occurs under the law. The numbers test may be met if fewer than one-half of the members of the body are present – if such
number can determine the outcome. This is called a “negative quorum.” For example, since
amending an adopted municipal budget requires a two-thirds vote, a meeting occurs when
one-third plus one of the members meet to discuss the matter.12 (This number can block
the required two-thirds vote to pass a budget amendment.)

❏❏

“Walking quorums”; telephone calls; email. A series of gatherings of members of a governmental
body may cumulatively meet the numbers test, making a “walking quorum” in violation of the Open
Meetings Law if the purpose test is also met.13 Telephone conference calls among members, when
the two tests are met, qualify as meetings and must be held in such manner as to be accessible to the
public, such as with use of an effective speaker system.14 (Telephone conference meetings should
be used rarely and preferably held only after seeking the advice of legal counsel.)
■■

Emails, instant messages, blogs and other electronic message forms could also be construed
as a meeting of a governmental body. While courts have not addressed this specific issue,
the state attorney general’s office advises the issue turns on whether the communications
are more like an in-person discussion, such as a prompt exchange of viewpoints by members, or more like a written communication, which generally does not raise Open Meetings
Law concerns. Because of the risk of a violation, the attorney general’s office strongly
discourages the members of a governmental body from using email to communicate with
members about issues within the body’s realm of authority.15
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❏❏

Multiple meetings. A meeting under the law may occur when a sufficient number of members of
one governmental body attend the meeting of another body to gather information about a subject
over which they have responsibility. Unless the gathering of the members is by chance, a meeting
should be noticed for both bodies.16

❏❏

Presumption of a meeting. If one-half or more of the members of a governmental body are present, a
statutory presumption exists that there is a meeting. This presumption can be overcome by showing
that the purpose test was not met or that an exception applied. Wis. Stat. § 19.82(2).

❏❏

Certain gatherings not meetings. Chance gatherings, purely social gatherings and joint attendance
at conferences, where the numbers test is met, are not meetings if business is not conducted (that is,
if the purpose test is not met). Wis. Stat. § 19.82(2).

❏❏

Town & drainage board exceptions. Limited exceptions to when a “meeting” occurs under the Open
Meetings Law have been created for town boards, town sanitary commissions and drainage boards
gathering to inspect certain public works projects. Wis. Stat. § 19.82(2).

NOTICE & ACCESS
Accessibility. The place of meeting must be reasonably accessible to the public, including persons with
disabilities. Wis. Stat. § 19.82(3). Accordingly, the facility chosen for a meeting must be sufficient for
the number of people reasonably expected to attend.17
Public notice; posting. Public notice is required for every meeting of a governmental body. Wis. Stat.
§§ 19.83 & 19.84. This notice may be accomplished by posting in places likely to be seen by the public;
a minimum of three locations is recommended.18 The notice requirements of other applicable statutes
must be followed. Although paid, published newspaper notices are not required by the Open Meetings
Law, other specific statutes may require them.19 Wis. Stat. § 19.84. If notices are published, posting is
still recommended. Posting to the Internet does not meet the statute’s posting requirement, but can be
used to supplement the required notice postings.20
Notice to media. Notice must be provided to news media who have requested it in writing. Wis. Stat. §
19.84(1)(b). Notice may be given in writing, by telephone,21 voice mail, fax or email. Written methods
are preferable because they create a record that can be used to show compliance with this notice requirement. Notice must also be provided to the governmental unit’s official newspaper or, if there is no
official newspaper, it must be sent to a news medium likely to give notice in the area.
Notice of certain disciplinary & employment matters. Actual notice must be given to an employee or
licensee of any evidentiary hearing or meeting at which final action may be taken at a closed session
regarding dismissal, demotion, licensing, discipline, investigation of charges or the grant or denial of
tenure. Wis. Stat. § 19.85(1)(b). The notice must contain a statement that the affected employee or
licensee has the right to demand that such hearing or meeting be held in open session.
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Timing of public notice. At least a 24-hour notice of a meeting is required; however, if 24 hours is impossible or impractical for good cause, a shorter notice may be given, but in no case may the notice be less
than two hours. Wis. Stat. § 19.84(3). This “good cause” provision allowing short notice should be used
sparingly and only when truly necessary.
Separate public notice required. A separate notice for each meeting is required. Wis. Stat. § 19.84(4). A
general notice of a body’s upcoming meetings is not sufficient.22
Public notice contents
❏❏

Items shown. Notice must specify the time, date, place and subject matter of the meeting. Wis. Stat.
§ 19.84(2).

❏❏

Specificity. The notice must be “reasonably likely to apprise members of the public and the news
media” of the subject matter of the meeting. Wis. Stat. § 19.84(2). In other words, the notice must
be specific enough to let people interested in a matter know that it will be addressed. The determination on specificity is made on a case-by-case basis using information available at the time of
giving notice. What is reasonable specificity based on the circumstances involves three factors:
■■

The burden of providing more detailed notice. This factor balances specificity with the efficient conduct of public business.

■■

Whether the subject is of particular public interest. This factor considers the number of
people interested and the intensity of the interest.

■■

Whether the subject involves non-routine action that the public would be unlikely to anticipate. This factor recognizes that there may be less need for specificity with routine matters
and more need for specificity where novel issues are involved.23

The state attorney general advises that a generic meeting notice that contains expected reports or
comments by a member or presiding officer should state the subjects that will be addressed in the
comments or reports. The attorney general’s office further advises that subjects designated simply
as “old business,” “new business,” “miscellaneous business,” “agenda revisions,” or “such other matters
as are authorized by law” without further subject designation are inherently insufficient notice.24
❏❏

Anticipated closed session. If a closed session on an item is anticipated, notice of such item and
closed session must be given and the statutory citation allowing closure should be cited. Wis. Stat.
§ 19.84(2).

❏❏

Consideration limited. Consideration of matters in open and closed session is limited to the topics specified in the notice, except as noted in the following bulleted item. Wis. Stat. §§ 19.84(2) &
19.85(1)(intro.).

❏❏

Public comment. The notice may provide for a period of “public comment.” During this period the
body may receive information from members of the public and discuss such matters (but may not
take action on them unless properly noticed). Wis. Stat. §§ 19.83(2) & 19.84(2).
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Openness; recording & photographing. Meetings must be open to all persons, except when closed for
a specific purpose according to law (see following heading). Wis. Stat. §§ 19.81(2) & 19.83(1). In addition, the governmental body meeting must make a “reasonable effort to accommodate” persons wishing
to record, film or photograph the meeting, provided that such acts do not interfere with the meeting or
the rights of participants. Wis. Stat. § 19.90.
PERMITTED EXEMPTIONS FOR HOLDING CLOSED SESSIONS
Policy; strict construction of exemptions. The Open Meetings Law generally declares that it is state
policy to provide the public with “the fullest and most complete information regarding the affairs of
government as is compatible with the conduct of government business,” and that the law must be interpreted liberally to achieve this purpose (except for the forfeiture provisions, which are interpreted
strictly). Wis. Stat. § 19.81(1) & (4). The law further provides that sessions must generally be open to
the public. Wis. Stat. § 19.83(1). In light of these provisions, the exemptions in Wis. Stat. § 19.85, that
allow closed sessions must be interpreted strictly and narrowly, rather than broadly.25 If there is any
doubt as to the applicability of an exemption or, if an exemption applies, the need to close the session
should be resolved in favor of openness.26 A closed session may be held only for one or more of the 13
specified statutory exemptions to the requirement that meetings be held in open session. The following
nine exemptions are of interest to local government bodies.
“Case” deliberations. Deliberating on a case that was the subject of a quasi-judicial hearing. Wis. Stat. §
19.85(1)(a).
Note: This exemption should seldom be used in light of the narrow judicial interpretation given to it.27
Employee discipline; licensing; tenure. Considering dismissal, demotion, licensing or discipline of a
public employee or licensee, the investigation of charges against such person, considering the grant or
denial of tenure, and the taking of formal action on any of these matters. The employee or licensee may
demand that a meeting that is an evidentiary hearing or a meeting at which final action may be taken
under this exemption be held in open session. Employees and licensees must be given actual notice of
such hearing or meeting and their right to demand an open session. Wis. Stat. § 19.85(1)(b). If this demand is made, the session must be open.
Employee evaluation. Considering employment, promotion, compensation or performance evaluation
data of an employee. Wis. Stat. § 19.85(1)(c).
Criminal matters. Considering specific applications of probation or parole, or strategy for crime prevention or detection. Wis. Stat. § 19.85(1)(d).
Purchases; bargaining. Deliberating or negotiating the purchase of public property, investment of public
funds, or conducting other specified public business when competitive or bargaining reasons require a
closed session. Wis. Stat. § 19.85(1)(e). The competitive or bargaining reason must relate to reasons
benefitting the governmental body, not a private party’s desire for confidentiality.28
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Burial sites. Deliberating on a burial site if discussing in public would likely result in disturbance of the
site. Wis. Stat. § 19.85(1)(em).
Damaging personal information. Considering financial, medical, social or personal histories or disciplinary data of specific persons, preliminary consideration of specific personnel problems or the investigation of charges against specific persons, except where the subject’s right to open the meeting (see Employee discipline; licensing; tenure above) applies. This exemption may be used only if public discussion
would be likely to have a substantial adverse effect on the reputation of the person involved. Wis. Stat.
§ 19.85(1)(f). Note that this exemption applies to “specific persons” rather than the narrower class of
public employee or licensee (compare Employee discipline; licensing; tenure above).
Legal consultation. Conferring with legal counsel about strategy regarding current or likely litigation.
Wis. Stat. § 19.85(1)(g).
Confidential ethics opinion. Considering a request for confidential written advice from a local ethics
board. Wis. Stat. § 19.85(1)(h).
CONDUCTING PERMITTED CLOSED SESSIONS
Public notice. Notice of a contemplated closed session must describe the subject matter and should
specify the specific statutory exemption(s) allowing closure. Wis. Stat. §§ 19.84(2) & 19.85(1). The
notice of the subject of a closed session must be specific enough to allow the voting members and
the public to discern whether the subject matter is authorized for closed session under Wis. Stat.
§19.85(1).29
Convening in open session. The body must initially convene in open session. Wis. Stat. § 19.85(1).
Procedure to close. To convene in closed session, the body’s presiding officer must announce in open
session, prior to the vote, the nature of the business to be considered in closed session and the specific
statutory exemption(s) allowing closure. This announcement must be made part of the record. A motion
to go into closed session must be made and a vote taken so that the vote of each member can be determined. Wis. Stat. § 19.85(1). The motion, second and vote must likewise be made a part of the record.
Limits on reconvening in open session. Once a body convenes in closed session it may not reconvene in
open session for at least 12 hours, unless public notice of its intent to return to open session was given
in the original notice of the meeting. Wis. Stat. § 19.85(2).
Unanticipated closed session. The body may go into an unanticipated closed session, if the need arises,
on an item specified in the public notice.30 In such case, the closed session item should be placed at
the end of the agenda because the body cannot reconvene in open session without having given prior
public notice. This provision on unanticipated closed sessions is very narrow. Whenever time allows, the
24-hour notice provision must be followed or, at a minimum, when there is good cause, the two-hour
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notice can be used to give an amended notice of the meeting indicating a closed session on an item that
was not previously anticipated.
Recording actions. As with open sessions, motions and votes made in closed session must be recorded.
Wis. Stat. § 19.88. Whenever feasible, votes should be taken in open session.
Matters considered. The body may consider only the matter(s) for which the session was closed. Wis.
Stat. § 19.85(1)(intro.).
VOTING & RECORDS
Requiring recording of each member’s vote. A member of a governmental body may require that each
member’s vote be ascertained and recorded. Wis. Stat. § 19.88(2).
Recording votes; Public Records Law applicability. In general, motions, seconds and any roll call votes
must be recorded, preserved and made available to the extent prescribed in the Public Records Law
(Wis. Stat. §§ 19.32-19.39). Wis. Stat. § 19.88. Vote results, even if not by roll call, should likewise
be recorded. Certain statutes may require that each member’s vote be recorded. For example, motions,
seconds and the votes of each member to convene in closed session must be recorded. Wis. Stat. §
19.85(1). In addition, various provisions outside of the Open Meetings Law require keeping minutes of
proceedings.31
Narrow secret ballot exception. Although secret ballots are generally prohibited under the Open Meetings Law, a narrow exception allows a governmental body to use secret ballots to elect the body’s officers. Wis. Stat. § 19.88(1). For example, a county board may elect its chairperson, a city council may
elect its president and a committee may elect its chair (unless the committee chair is otherwise chosen)
by use of a secret ballot. This narrow exception does not allow secret balloting to fill offices of the
governmental unit, such as vacancies in the office of chief executive officer or on the governing body.
SUBUNITS (WIS.STATS. § 19.84(6))
Definition. Subunits are created by the parent body and consist of members who are also members of
the parent body.32
Applicability of Open Meetings Law; exceptions
❏❏

Generally, meetings of subunits are subject to the advance public notice requirements of the law.

❏❏

However, a subunit, such as a committee of a governing body, may meet without prior public notice during the parent body’s meeting, during its recess or immediately after the meeting to discuss
noticed subjects of the parent body’s meeting.

Procedure. To allow the subunit to meet without prior public notice, the presiding officer of the parent
body must publicly announce the time, place and subject matter (including any contemplated closed
session) of the subunit in advance at the meeting of the parent body.
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Attendance at closed sessions. Members of the parent body may attend closed sessions of a subunit unless the rules of the parent body provide otherwise. Wis. Stat. §19.89.
PENALTIES & ENFORCEMENT (WIS. STAT. §§ 19.96 & 19.97)
Coverage. All members of a governmental body are subject to the law’s penalty provisions. For example,
if a committee consists of two governing body members and one citizen member, the law applies to the
citizen member just as it does to the other members.
Penalties; liability
❏❏

Forfeitures; personal liability. Forfeitures ($25-$300) can be levied against governmental body members who violate the Open Meetings Law. No reimbursement for forfeitures is allowed.

❏❏

Voiding actions. A court may void any actions taken by the governmental body at a meeting in
violation of the Open Meetings Law.

❏❏

Prevention & self-protection. Media and persons unhappy with actions of the body are the ones
most likely to bring complaints of Open Meetings Law violations. Members can prevent problems
by making sure, at the beginning of a meeting, that the meeting was properly noticed. Members
should also be sure that topics considered were specified in the notice (unless they are brought up
under the public comment agenda item33) and that proper procedures for closed meetings are followed. Useful protection can come from a clerk’s log documenting proper notice, particularly when
shorter notice is given or the notice is amended. Members can protect themselves from personal
liability by voting to prevent violations, such as by voting against going into an improper closed session. However, if a meeting goes forward over a member’s motion or vote in objection, the objecting
member may still participate in the meeting.

Bringing an enforcement action. A person may file a verified complaint (see following heading) with the
district attorney (DA) to enforce the Open Meetings Law. If the DA does not begin a legal action within
20 days, the person may bring the action and receive actual costs and reasonable attorney fees if he or
she prevails. The attorney general (AG) may also enforce the law, but these matters are almost always
viewed as local matters for the DA to enforce, rather than of statewide concern appropriate for the AG.
REFERENCE & ADVICE
Refer to Wis. Stat. §§ 19.81-19.98 for the specific wording of the law; the statutes may be accessed on
the Internet at http://legis.wisconsin.gov/rsb/stats.html. Advice on the Open Meetings Law is available from
the county corporation counsel, a municipal attorney or the Wisconsin Department of Justice. Wisconsin
Open Meetings Law, A Compliance Guide (2010), by the Wisconsin Department of Justice, may be found
on the Internet at http://www.doj.state.wi.us/dls/open-government. This guide contains a copy of a verified
complaint. The UW-Extension Local Government Center (LGC) has CDs of its Open Government
WisLine Series program on the Open Meetings Law and has a DVD on the law available through
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the LGC’s website, http://lgc.uwex.edu. For new developments in Open Meetings Law, follow the LGC’s
“Local Call” blog at http://fyi.uwex.edu/localgovcenter.
Thanks to reviewer Claire M. Silverman, J. D., League of Wisconsin Municipalities.
Sources, References & Notes

Endnotes
1
78 Op. Att’y Gen. 67,69 (1989).
2
66 Op. Att’y Gen. 113 (1977).
3
State v. Beaver Dam Area Development Corp., 2008 WI 90, ¶44.
4
Beaver Dam, ¶45.
5
Beaver Dam, ¶72.
6
Beaver Dam, ¶66.
7
Beaver Dam, ¶78.
8
Beaver Dam, ¶¶73,74.
9
Beaver Dam, ¶75.
10 State v. Swanson, 92 Wis.2d 310 (1979), 78 Op. Att’y Gen. 67 (1989).
11 State ex rel. Newspapers, Inc. v. Showers, 135 Wis.2d 77, 102 (1987); State ex rel. Badke v. Village Board of the Village of Greendale, 173 Wis.2d
553 (1993).
12 This was the situation in the Showers case, above.
13 Showers, 135 Wis.2d at 92, 100 (quoting State ex. rel. Lynch v. Conta, 71 Wis.2d 662, 687 (1976)).
14 69 Op. Att’y Gen. 143 (1980).
15 See the Compliance Guide, p. 8, cited above under “Reference & Advice”.
16 Badke, 173 Wis.2d 553, 561.
17 Badke, 173 Wis.2d 553, 580-81.
18 66 Op. Att’y Gen. 93 (1977).
19 66 Op. Att’y Gen. 230, 231 (1977); Martin v. Wray, 473 F. Supp. 1131. 1137 (E.D. Wis. 1979).
20 AG-Peck Informal Correspondence, April 17, 2006.
21 65 Op. Att’y Gen. Preface (1976).
22 63 Op. Att’y Gen. 509, 512-3 (1974).
23 State ex rel Buswell v. Tomah, 2007 WI 71, ¶¶29-31.
24 Compliance Guide, p. 12-13; AG-Thompson Informal Correspondence, September 3, 2004.; AG-Ericson Informal Correspondence, April 22,
2009.
25 State ex rel. Hodge v. Town of Turtle Lake, 180 Wis.2d 62, 70 (1993).
26 The open meeting exemptions permit conducting certain business in closed session, but do not require it. Therefore, they do
not create a legal confidentiality privilege protecting disclosure of the content of a closed meeting, such as from discovery in a civil
lawsuit. Any confidentiality requirements arise under other laws. Sands v. Whitnall School Dist., 2008 WI 89 (2008).
27 See Hodge, above.
28 State ex rel. Citizens v. City of Milton, 2007 WI App 114,¶¶ 14-15.
29 Compliance Guide, p. 14; see also Buswell, 2007 WI 71, ¶ 37 n.7.
30 66 Op. Att’y Gen. 106 (1977).
31 See, e.g., §§59.23(2)(a), 61.25(3) & 62.09(11)(b) requiring county, village and city clerks to keep a record of
proceedings of their respective governing bodies.
32 74 Op. Att’y Gen. 38 (1985).
33 §§19.83(2) & 19.84(2). See brief discussion under “Notice & Access” at F. 5.
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Wisconsin Public
Records Law
Revised by Philip J. Freeburg, J.D., Local Government Law Educator,
from original chapter by James H. Schneider, J.D.

POLICY OF ACCESS
Local governments keep a variety of records dealing with citizens, businesses, and government activities. To further the goal of having an informed public, Wisconsin’s policy is to give the public “the greatest possible information regarding the affairs of government. . .” 1 Accordingly, the Public Records Law
(Wis. Stat. §§ 19.32-19.37) must “be construed in every instance with a presumption of complete public
access, consistent with the conduct of government business.” The statute further provides that “denial
of public access generally is contrary to the public interest, and only in an exceptional case may access
be denied.” 2
WHAT IS A PUBLIC RECORD?
A public record is a “record” of an “authority.”
Items covered. A “record” is defined as “any material on which written, drawn, printed, spoken, visual or
electromagnetic information is recorded or preserved, regardless of physical form or characteristics,
which has been created or is being kept by an authority” (defined below). The term “record” includes,
“but is not limited to, written materials, maps, charts, photographs, films, recordings, tapes (including
computer tapes), computer printouts and optical disks.” Wis. Stat.§ 19.32(2). A website maintained by
a public official about government business is also a public record, and access cannot be restricted.3
Items not covered. The term “record” “does not include drafts, notes, preliminary computations and
like materials prepared for the originator’s personal use, or prepared by the originator in the name of
a person for whom the originator is working…” This exception is narrowly interpreted. If a draft or
other preliminary document is used as if it were a final document, it is not excluded from the definition
of record.4 Therefore, a “draft” report used to determine policy and notes circulated outside the chain
of the originator’s supervision, as well as notes used to memorialize a governmental body’s activity, are
records under the law.
“Record” does not include materials that are the personal property of the custodian and do not relate to
the custodian’s office. Consistent with that, the Wisconsin Supreme Court has determined that solely
personal emails of public employees are not public records.5 However, the State Attorney General
advises that if any part of an email sheds light on governmental functioning, then it is subject to disclosure.6
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Materials to which access is limited by copyright, patent or bequest are not public records, although in
certain situations copyrighted material may, under the fair use doctrine, be considered a public record.7
Likewise, published materials of an authority available for sale and published materials available for inspection in a public library are not records. Wis. Stat. § 19.32(2).
“Authority.” This term is broadly defined in the law to include state and local offices, elected officials,
agencies, boards, commissions, committees, councils, departments and public bodies created by the
constitution, statutes, ordinances, rules or orders. Wis. Stat. § 19.32(1).
Local governing bodies, offices, elected officials and their committees, boards, and commissions are
covered. However, when a public official leaves office they are no longer an “authority.”8 “Authority”
also includes governmental corporations; quasi-governmental corporations; a local exposition district; a
long-term care district; any court of law; and nonprofit corporations that receive more than 50 percent
of their funds from a county, city, village or town and provide services related to public health or safety
to those units. Other factors are applied on a case-by-case basis when determining if an organization is
a quasi-governmental entity, such as whether it performs a governmental function, degree of government access to its records, express or implied representations of government affiliation, and extent of
government control of the organization.9 Finally, subunits of the above are also authorities. Wis. Stat.
§ 19.32(1).
MANAGEMENT & DESTRUCTION OF RECORDS;
REQUESTED RECORDS
Every public officer is the legal custodian of the records of his or her office. Wis. Stat. § 19.21. The statutes provide standards for retaining records and also provide procedures and timetables for transferring
obsolete records to the Wisconsin Historical Society or destroying them. Tape recordings of meetings
of local governmental bodies made solely for the purpose of making minutes may not be destroyed
sooner than 90 days after the minutes of the meeting have been approved and published (if the body
publishes its minutes). Wis. Stat. § 19.21(7).
The otherwise legal destruction of records cannot be used to undermine a person’s public records request. No record may be destroyed until after a request to copy or inspect has been granted or until at
least 60 days after the date of denial of such request (90 days in the case of a request by a committed
or incarcerated person). Wis. Stat. § 19.35(5). The right to destroy a record is also stayed if access to
the record is being litigated. However, the records retention law, Wis. Stat. § 19.21, is not a part of
the Public Records Law and that law therefore provides no remedy for a requester seeking destroyed
records, such as deleted emails.10 Also, it is not a prohibited destruction of a requested public record if
an identical copy is destroyed. 11
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W H A T I S A L O C A L P U B L I C O FF I C E ?
This term is used in Public Records Law provisions concerning an authority’s posting requirement and
a requester’s right of access to job applications and to other records with personally identifiable information. “Local public office” covers elected officers of local governmental units; a county administrator or administrative coordinator or a city or village manager; appointed local officers and employees
who serve for a specified term; and officers and employees appointed by the local governing body or
executive or administrative head who serve at the pleasure of the appointing authority. Wis. Stat. §
19.32(1dm). The term also includes appointed offices or positions in which an individual serves as head
of a department, agency or division of the local governmental unit.
The term does not include independent contractors; persons who perform only ministerial (i.e. nondiscretionary) tasks, such as clerical workers; and persons appointed for indefinite terms who are removable
for cause. Contracted municipal assessors are independent contractors and are therefore not subject to
the law.12 However, local governments may not avoid responsibilities under the Public Records Law by
contracting for collection, maintenance and custody of public records and directing document requesters to that contractor.13 Also, the term “local public office” does not include any “municipal employee”
as defined under the municipal employment relations law. Wis. Stat. § 111.70(1)(i).
The public records provisions on posting and personally identifiable information also apply to a “state
public official.” Wis. Stat. § 19.32(4). This term includes a municipal judge.
LEGAL CUSTODIANS (WIS. STAT. § 19.33)
In general. The legal custodian maintains public records and has the duty to make decisions regarding
access to the records. Wis. Stat. §§ 19.21&19.33. Specific statutes outside of the Public Records Law may
establish record-keeping duties. For example, local clerks are designated as records custodians.
Elected officials. The Public Records Law provides in general that elected officials are the custodians of
the records of their offices, unless they have designated an employee of their staff to act as custodian.
Chairpersons and co-chairpersons of committees and joint committees of elected officials, or their designees, are the custodians.
Other custodians; designation. If one authority (other than an elected official, or committee or joint
committee of elected officials, above) appoints another authority or provides administrative services for
the other authority, the “parent” authority may designate the legal custodian for such other authority.
State and local authorities (other than elected officials and their committees and joint committees,
above), under the Public Records Law, must designate custodians in writing and provide their names and
a description of their duties to employees entrusted with records under the custodian. If the statutes do
not designate a custodian and the authority has not designated one, the highest ranking officer and the
chief administrative officer, if any, are the authority’s custodian. An authority or legal custodian (other
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than members of local governmental bodies) must designate a deputy legal custodian to respond to
requests for records maintained in a public building.
Records in a public building. The legal custodian of records kept in a public building must designate one
or more deputies to act in his or her absence. This requirement does not apply to members of any local
governmental body.
O FF I C E H O U R S & F A C I L I T I E S ; C O M P U T A T I O N O F T I M E
Posted notice required - Wis. Stat. §19.34(1). Each authority must adopt and prominently display a notice describing its organization, the times and locations at which records may be inspected, the identity
of the legal custodian, the methods to request access to or copies of records and the costs for copies.
Wis. Stat. §19.34(1). If the authority does not have regular office hours at the location where records
are kept, its notice must state what advance notice is required, if any, to inspect or copy a record. Wis.
Stat. §19.34(2)(c). The posted notice must also “identify each position of the authority that constitutes
a local public office or a state public office” (see definition above).14
The posting requirement, however, does not apply to members of the legislature or to members of
any local governmental body.
Hours - Wis. Stat. § 19.34(2). An authority with regular office hours must, during those hours, permit
access to its records kept at that office, unless otherwise specified by law. If the authority does not have
regular office hours at the location where the records are kept, it must permit access upon 48 hours
written or oral notice. Alternatively, an authority without regular hours at the location where records
are kept may establish a period of at least two consecutive hours per week for public access to records,
and may require 24 hours advance written or oral notice of intent to inspect or copy a record within the
established access period.
If a record is sometimes taken from the location where it is regularly kept, and inspection is allowed
at the location where the record is regularly kept upon one business day’s notice, inspection does not
have to be allowed at the occasional location.
Computation of time - Wis. Stat. § 19.345. Under the public records provisions (Wis. Stat. §§ 19.3319.39), when the time in which to do an act (e.g. provide a notice) is specified in hours or days, Saturdays, Sundays and legal holidays are excluded from the computation.
Facilities - Wis. Stat. § 19.35(2). The authority must provide a person who is allowed to inspect or copy
a record with facilities comparable to those used by its employees to inspect, copy and abstract records
during established office hours. The authority is not required to provide extra equipment or a separate
room for public access. The authority has the choice of allowing the requester to photocopy the record
or providing a copy itself. Wis. Stat. §19.35(1)(b). In order to protect the original the custodian may
refuse to allow the requester to use his or her own photocopier to copy the record.15
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P R I O R I T Y & S U FF I C I E N C Y O F R E Q U E S T
Response to a public records request is a part of the regular work of the office. An authority must “as
soon as practicable and without delay” fill a public records request or notify the requester of the decision
to deny the request in whole or in part, and the reasons for that decision. Wis. Stat. § 19.35(4). In some
cases, the custodian may delay the release of records to consult legal counsel. Specified time periods
apply for giving notice of the intended release of certain records containing personally identifiable information on employees and on individuals who hold public office (see below).
A request must reasonably describe the record or information requested. Wis. Stat. § 19.35(1)(h). A
request is insufficient if it has no reasonable limitation as to subject matter or length of time represented
by the request. For example, a request for a copy of 180 hours of audio tape of 911 calls with a transcription of the tape and log for each transmission was a request without reasonable limitation that may
be denied.16 Although filling a request may involve a large volume of records, at some point a broad
request becomes so excessive that it may be rejected.17
FORM OF REQUEST & RESPONSE; SEPARATION OF INFORMATION
A request may be either oral or written. Wis. Stat. § 19.35(1)(h). If a mailed request asks that records
be sent by mail, the authority cannot require the requester to come in and inspect the records, but must
mail a copy of the requested record, assuming that it must be released and any required prepayment of
fees (see below) has been made. Wis. Stat. § 19.35(1)(h). Also, a response that requires unauthorized
costs or conditions is considered a denial even though the response does not use words like “deny” or
“refuse.” 18
A request that is granted seldom presents a problem. Denials of requests, however, must be made in
accordance with legal requirements. An oral request may be denied orally, unless a demand for a written reply is made by the requester within five business days of the oral denial. Wis. Stat. § 19.35(4)(b).
The request must be in writing before an action to seek a court order or a forfeiture may be started.
A written request must receive a written denial stating the reasons for the denial and informing the requester that he or she may file a “mandamus” action (or request the district attorney or attorney general
to file such action) in the local circuit court seeking review of the custodian’s determination and an order
to release the record (see “Enforcement and Penalties” below). Wis. Stat. § 19.35(4)(b).
If a record contains both information that is subject to disclosure and information that is not, the
information that may be disclosed must be provided and the confidential information deleted. Wis. Stat.
§ 19.36(6).
FORM OF RECORD
Photocopies. Many requested records can be photocopied. The authority may either provide a photocopy of such record to the requester or allow the requester to make the copy (as noted above under “Facilities”). Wis. Stat. § 19.35(1)(b). If the form of the record does not permit photocopying, the requester
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may inspect the record and the authority may permit the requester to photograph the record. Wis. Stat.
§ 19.35(1)(f). If requested, the authority must provide a photograph.
Tapes. For audiotapes, the authority may provide a tape copy or a transcript, if the requester so requests.
Wis. Stat. § 19.35(1)(c). When an audiotape or handwritten record would reveal a confidential informant’s identity, the authority must provide a transcript, if the record is otherwise subject to inspection.
Wis. Stat. § 19.35(1)(em). A requester has a right to a copy of a videotape that is as substantially as good
as the original. Wis. Stat. § 19.35(1)(d).
Digital records. An authority must provide relevant data from digital records in “an appropriate format.”
It is not necessary for a requester to examine the exact information in an authority’s electronic database.
This is because the data may be at risk of damage or unwitting exposure of confidential information by
complete access to the database. For example, providing property assessment information for all properties in the database as PDF documents satisfied a request for all property data from the digital record.19
Putting records into comprehensible form. If the record is in a form not readily comprehensible, the
requester has the right to information assembled and reduced to written form, unless otherwise provided by law. Wis. Stat. § 19.35(1)(e). Except to put an existing record into a comprehensible form,
the authority has no duty to create a new record by extracting and compiling information. Wis Stats. §
19.35(1)(L). However, the custodian does have to separate information that may be disclosed from that
which is being withheld. Wis Stats. § 19.36(6).
Published records; restrictions on access. A record (other than a videotape) that has been published or
will be promptly published and available for sale or distribution need not be otherwise offered for public
access. Wis. Stat. § 19.35(1)(g). Note that the definition of “record” above does not include published
materials of an authority available for sale and published materials available for inspection at a public
library. Wis. Stat. § 19.32(2).
Protecting records from damage. Reasonable restrictions may be placed on access to protect irreplaceable or easily damaged original records. Wis. Stat. § 19.35(1)(k).
WHAT FEES MAY BE CHARGED?
Fees that do not exceed the “actual, necessary and direct” cost of copying, photographing or transcribing
a record and mailing or shipping it may be charged to a requester of public records, unless another fee
is set or authorized by law. Wis. Stat. § 19.35(3). The authority may reduce or waive fees if that is in the
public interest. The Department of Justice recommends a copy charge of about 15¢ per page, and cautions against charges exceeding 25¢ per page, unless a statute provides otherwise or higher costs can be
justified.20 As an example of a statute providing for a different fee, the register of deeds may charge $2
for the first page and $1 for additional pages for copies of records under Wis. Stat. § 59.43(2)(b). Also,
the register, with the approval of the county board, may enter into a contract for the provision of records
in electronic format at a price set as provided under Wis. Stat. § 59.43(2)(c).21
88

Wisconsin County Official’s Handbook

LAWS OF GOVERNING

Page 34

A copy fee may include a charge for the time it takes a clerical worker to copy the records on a copy
machine.22 Costs associated with locating a record may be passed on to the requester only if the location costs are $50 or more. Computer programming expense required to respond to a request may be
charged.23
Prepayment of fees may be required only if the fee exceeds $5. However, if the requester is a prisoner
who has failed to pay any fee for a previous request, the authority may require prepayment of both the
previous and current fee. The cost of a computer run may be imposed as a copying fee, but not as a
location fee.24 The cost of separating confidential parts of a record from the parts to be released may
not be charged.25
INSPECTION OF PUBLIC RECORDS
Any requester has a right to examine a public record unless access is withheld according to law. As noted
above, the presumption is that public records are open. Access to a public record, in accordance with
Wis. Stat. §§ 19.35(1)(a) & 19.36(1), may be denied when:
❏❏

A state or federal law exempts the record from disclosure.

❏❏

The courts have established a limitation on access. This is known as a “common law exemption.”

❏❏

The harm to the public interest from disclosure outweighs the public interest in inspection. This
requires the custodian to perform the “balancing test” (below), often with the advice of legal counsel.
The balancing test is also a common law doctrine.

L I M I T A T I O N S O N A C C E S S U N D E R T H E C O MM O N L A W ;
THE BALANCING TEST
The statute provides that common law principles (i.e. the law developed in published court decisions)
on the right of access to records remain in effect. Wis. Stat. § 19.35(1)(a). For example, the common
law provides an exception to public access to a district attorney’s prosecution files.26 Most importantly,
the common law has created the concept of the balancing test (below) to weigh the competing public
interests in making the disclosure decision. In a recent case, the court ruled that the above common law
exception for records in the custody of the district attorney’s office does not allow another custodian,
in this case the sheriff’s department, to withhold the same record held by the district attorney’s office,
although the sheriff’s department may withhold the record for a sufficient policy reason after applying
the balancing test.27
The balancing test. Often no statutory provision or common law ruling answers the question of whether
access to a public record may be denied. When the custodian has some doubt about whether to release
the record, the balancing test must be performed. Under the common law, public records may be withheld only when the public interest in nondisclosure outweighs the public interest in disclosure.28 The
reasons for nondisclosure must be strong enough to outweigh the strong presumption of access.29 The
custodian must state specific policy reasons for denying access; a mere statement of legal conclusion is
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inadequate.30 In explaining the denial, it may be helpful to cite statutory provisions (such as the following, if applicable) that indicate a public policy to deny access, even if these provisions may not specifically answer the access question.
Before refusing a request in an unclear situation, or granting a request that may invade a person’s
privacy or damage a person’s reputation, the custodian should consult the county corporation counsel or
municipal attorney. The office of the attorney general may also be consulted (see final heading). With
the enactment of legislation on personally identifiable information in 2003 (below), the law is clearer
than it had been before on these matters.
Using Open Meetings Law exemptions in the balancing test. The statutory exemptions under which a
governmental body may meet in closed session under Wis. Stat. § 19.85(1) of the Open Meetings Law
indicate public policy, but the custodian must still engage in the balancing test and may not merely cite
such an exemption to justify nondisclosure.31
These exemptions include the following: deliberating concerning a quasi-judicial case; considering
dismissal, demotion, licensing or discipline of a public employee; considering employment, promotion, compensation or performance evaluation of a public employee; considering crime prevention or
crime detection strategies; engaging in public business when competitive or bargaining reasons require
closure; considering financial, medical, social or personal histories or disciplinary information on specific persons which would be likely to have a substantially adverse effect on the person’s reputation if
disclosed; and conferring with legal counsel for a governmental body on strategy for current or likely
litigation.
EXAMPLES OF STATUTORY LIMITATIONS ON ACCESS
Records requested by prisoners & committed persons - Wis. Stat. § 19.32. The definition of “requester”
itself results in a limitation on access. “Requester” does not include any person who is “committed” or “incarcerated” unless the person requests inspection or copies of a record that contains specific references
to that person or to his or her minor children if the physical placement of the children has not been
denied to the person. Release of records to a committed or incarcerated person is, of course, subject to
records that are otherwise accessible under the law.
Certain law enforcement investigative records - Wis. Stat. § 19.36(2). Access to these records is limited
where federal law, as a condition for receipt of aid, provides limitations.
Computer programs; trade secrets - Wis. Stat. §§ 19.36(4) & (5). The computer program itself is not subject to inspection and copying, although the information used as input is, subject to any other applicable
limitations. See also “Digital records” above under the heading “Form of Records.”
Identities of applicants for public positions - Wis. Stat. § 19.36(7). Records that would reveal the identities of job applicants must be kept confidential if the applicants so request in writing. However, the
identities of “final candidates” to “local public office” may not be withheld. A final candidate is one who
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is one of the five most qualified applicants, or a member of the final pool if that is larger than five. If
there are fewer than five candidates, each one is a final candidate.
Identities of law enforcement informants - Wis. Stat. § 19.36(8). Information that would identify a confidential informant must be deleted before a requester may have access to the record.
Employee personnel records & records of public officers (see below) - Wis. Stat. §§ 19.36(10)-(12).
Financial identifying information - Wis. Stat. § 19.36(13).
Personally identifiable data that contains an individual’s account or customer number with a financial
institution (such as credit card numbers, debit card numbers and checking account numbers) may not be
released, unless specifically required by law.
Ambulance records - Wis. Stat. § 146.50(12). Records made by emergency medical technicians and
ambulance service providers are confidential patient healthcare records, although certain information
on the run is open to inspection.
Patient healthcare records - Wis. Stat. §§ 146.81-146.84.
Law enforcement officers’ records of children & adult expectant mothers - Wis. Stat. §§ 48.396 & 938.396.
Public library user records - Wis. Stat. § 43.30.
Certain assessment records. Personal property tax returns are confidential, except that they are available
for use before the board of review. Wis. Stat. § 70.35(3). Property tax income and expense information,
used in property valuation under the income method, are confidential. Wis. Stat. § 70.47(7)(af). Real
estate transfer returns are also confidential, with specified exceptions. Wis. Stat. § 77.265.
Personnel files - Wis. Stat. § 103.13. An employer (whether a government or non-government employer) must allow an employee to inspect his or her personnel documents, at least twice a year, within
seven working days after the request is made. The employee may submit a statement for the file that
disputes information in it, if the employee and employer cannot agree to a correction. The statement
must be attached to the disputed portion of the record and included with the record when released to a
third party. Exceptions to the employee’s right to inspect include the following records: investigations
of possible criminal offenses; letters of reference; test documents, other than section or total scores;
staff management planning materials, including recommendations for future salary increases and other
wage treatments, management bonus plans, promotions and job assignments, and other comments and
ratings; personal information that would be a “clearly unwarranted invasion” of another person’s privacy;
and records relevant to a pending claim in a judicial proceeding between the employee and employer.
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PERSONALLY IDENTIFIABLE INFORMATION
Introduction. In 1991 the legislature created provisions in the Public Records Law to help preserve the
privacy of individuals. Generally, a person who is the subject of a record with personally identifiable
information has greater access to that record than is otherwise available under the Public Records Law
and may seek corrections to the information contained in the record. The 1991 legislation also created
a subchapter on “personal information practices.”
The section following this one covers important legislation designed to provide clarification on
access to certain records containing personally identifiable information, primarily in the records of employees and local public officers.
Definitions - Wis. Stat. § 19.32. “Personally identifiable information” means “information that can be
associated with a particular individual through one or more identifiers or other information or circumstances.” Wis. Stat. §§ 19.32(1r) & 19.62(5). (See the following exceptions for what this term does not
include.) A “person authorized by the individual” means a person authorized in writing by the individual
to exercise the rights to access records with personally identifiable information; the individual’s parent, guardian or legal custodian, if the individual is a child; the guardian of an individual adjudicated
incompetent in this state; or the personal representative or spouse of a deceased individual. Wis. Stat.
§ 19.32(1m).
Right to inspect: exceptions - Wis. Stat. § 19.35(1)(am). In addition to a requester’s general right to
inspect public records under Wis. Stat. § 19.35(1)(a)(above), a requester, or a person authorized by that
individual, has the right to inspect and copy any record containing personally identifiable information
pertaining to the individual that is maintained by an authority. However, this right of access does not
include the following records:
❏❏

Investigations, etc. Any record with information collected or maintained in connection with a complaint, investigation or other circumstances that may lead to an enforcement action, administrative
proceeding, arbitration proceeding or court proceeding, or any record collected or maintained in
connection with any such action or proceeding.32

❏❏

Security issues. Any record with personally identifiable information that, if disclosed, would:
■■

Endanger an individual’s life or safety.

■■

Identify a confidential informant.

■■

Endanger the security of specified facilities and institutions, including correctional, mental
health and other secured facilities, a center for the developmentally disabled and a facility for
the care of sexually violent persons.

■■

Compromise the rehabilitation of a person incarcerated or detained in one of the facilities listed
above.

❏❏

Record series. Any record which is part of a record series, as defined in Wis. Stat. § 19.62(7), that is
not indexed or arranged so that the authority can retrieve it by use of an individual’s name, address
or other identifier.
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Contractors’ records -Wis. Stat. §§ 19.36(3) & (12). The general right to access records of a contractor
produced under a contract with an authority under Wis. Stat. § 19.36(3) does not apply to personally
identifiable information. Such information on an employee of a contracting employer subject to the
prevailing wage law cannot generally be accessed, except information on employee work classification,
hours of work and wage or benefit payment information may be released.
Responding to requests - Wis. Stat. § 19.35(4)(c). The authority must follow a specific procedure when
it receives a request from an individual or a person authorized by the individual to inspect or copy a
record with personally identifiable information pertaining to the individual. In these cases the requester
generally has a right to inspect and copy a record. Wis. Stat. § 19.35(1)(am). However, this right does
not extend to a number of situations and records (see “Right to inspect; exceptions” and “Contractors’
records” above).
The authority must first determine whether the requester has a right, under the general Public Records Law, to inspect or copy the record with personally identifiable information. If the requester has
such a right, the authority must grant the request. This determination may involve the balancing test
(above). If the authority determines that the requester does not have the right to inspect or copy the
record under the general Public Records Law, then the authority must determine whether the requester
has the right to inspect or copy the record under the specific provisions of the law applicable to personally identifiable information, and grant or deny the request accordingly.
If the requested record contains information pertaining to a record subject other than the requester,
or other than the record subject in a situation where the request is by a person authorized by that record
subject, the provisions of Wis. Stat. § 19.356 on notice to a record subject apply. See the section below
on “Personally Identifiable Information on Employees, Local Public Officers & Other Records Subjects.”
Correction of personally identifiable information - Wis. Stat. § 19.365. An individual or person authorized by the individual may challenge the accuracy of personally identifiable information pertaining to
the individual in records to which they have access by notifying the authority in writing of the challenge. The authority must then either correct the information or deny the challenge. If the challenge
is denied, the authority must notify the challenger of the denial and allow the individual or person
authorized by the individual to file a concise statement with the disputed portion of the record setting
forth the challenge to the information. Only a state authority is required to give reasons for a denial of
a challenge. The challenge provision does not apply to records transferred to an archival depository or
when a specific state or federal law governs challenges to the accuracy of the record.
Personal information practices - Wis. Stat. §§ 19.62-19.80. Wis. Stat. § 19.65 provides that an authority
must develop rules of conduct for employees who collect, maintain, use, provide access to or archive
personally identifiable information and must ensure that these persons know their duties relating to
protecting personal privacy.
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Wis. Stat. §§ 19.65-19.80 also have provisions concerning the accuracy of data collection and the
sales of names or addresses. An authority that maintains personally identifiable information which may
result in an adverse determination against an individual’s rights, benefits or privileges must, to the greatest extent possible, collect the information directly from the individual, or verify the information, if
obtained from another person. Wis. Stat. § 19.67. Also, an authority may not sell or rent a record containing an individual’s name or address of residence, unless specifically authorized by state law. Wis.
Stat. § 19.71.
PERSONALLY

IDENTIFIABLE

INFORMATION

ON

EMPLOYEES,

L O C A L P U B L I C O FF I C E R S & O T H E R R E C O R D S U B J E C T S
Introduction. The release of records affecting the privacy or reputational interests of public employees
has involved a good deal of legal uncertainty. Under Wisconsin Supreme Court decisions, custodians
have been required to notify the subject when such records were requested and proposed to be released
to give the record subject an opportunity to seek judicial review.33 However, as explained in the prefatory note to 2003 Wis. Act 47, those cases did not establish criteria for determining when privacy and
reputational interests are affected or for giving notice to affected parties. Nor did these cases address the
issue of whether the same analysis applies to records of private employees.
The legislature in Wis. Stat. § 19.356, codified these cases in part, but under this act the rights apply only to a limited set of records. The statute’s procedure for notice and review now applies to four
categories of records relating to employees, local public officers and other record subjects:
❏❏

Records of “record subjects” (i.e. persons who are the subject of personally identifiable information
in public records) which, as a general rule, do not require notice prior to allowing access.

❏❏

Records of employees and other record subjects that may be released under the balancing test only
after providing the record subject with notice of impending release of the record and the right to
judicial review prior to release of the record.

❏❏

Records of local public officers that may be released under the balancing test only after providing
notice to the record subject of the impending release of the record and the right to augment the
record.

❏❏

Records of employees and local public officers that are generally closed to access.

General rule regarding notice & judicial review - Wis. Stat. § 19.356(1). An authority is not required to
notify a record subject prior to allowing access to a record containing information on the person, except as authorized in Wis. Stat. § 19.356 (see following) or as otherwise provided by statute. Nor is the
record subject entitled to judicial review prior to release of the record. (Of course, a specific statute concerning access may apply and the authority may need to conduct the balancing test.) The statute goes
on to provide when notice and an opportunity for judicial review are required prior to release of records.
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When notice to employee/record subject required; opportunity for judicial review - Wis. Stat. §§
19.356(2)-(8). The authority must provide written notice to the record subject, as specified in the statute, prior to releasing any of the three following types of records containing personally identifiable
information pertaining to the record subject if the authority decides to allow access to the record. The
authority in its notice must specify the requested records and inform the record subject of the opportunity for judicial review. The notice must be served on the record subject within three days of deciding
to allow access; service is accomplished by certified mail or by personal delivery. The records requiring
notice prior to release are as follows:
❏❏

Disciplinary matters. A record containing information relating to an employee that is created or
kept by the authority and is the result of an investigation into a disciplinary matter involving the
employee or the possible employment-related violation by the employee of a statute, ordinance,
rule, regulation, or policy of the employee’s employer. The attorney general interprets this provision
to be limited to disciplinary matters or possible employment-related violations by an employee of
the employer in which the record was prepared by the employer, rather than by another entity.34
In addition, if a private employer is involved, the attorney general reasons that the private employee
may block access to the record, as noted below under “Records of other employers.”

❏❏

Subpoenas; search warrants. A record obtained by the authority through a subpoena or search warrant. Note that this provision does not limit its applicability to employees; it applies in general to
any record subject to whom the record pertains.35

❏❏

Records of other employers. A record prepared by an employer other than an authority if the record
contains information relating to an employee of that employer, “unless the employee authorizes the
authority to provide access to that information.” The attorney general interprets this provision to
mean that an authority may not release personally identifiable information pertaining to the employee of a private employer unless the employee consents.36

The requirement of notice prior to release of the above information does not apply to the release of
the information to the employee or to the employee’s representative under the statute relating to an
employee’s access to his or her own personnel records (Wis. Stat. § 103.13); nor does the notice requirement apply to release of the information to a collective bargaining representative.
Within 10 days of service of the notice of the intended release of the records, the record subject
may start a court action to have the access to the records blocked. The statute provides a procedure for
expedited judicial review of the authority’s decision to release records and also provides that the records
may not be released within 12 days of sending a notice or during judicial review periods.
When notice required to person holding local public office; opportunity for comments -Wis. Stat. §
19.356(9). A different approach applies to the release of records with personally identifiable information pertaining to a person who holds a “local public office” (e.g. a governing body member, elected
or appointed officer or department head) or a “state public office” (e.g. a municipal judge). Under this
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procedure, the authority must inform the record subject within three days of the decision to release the
records to the requester. This notice is served on the officer by certified mail or personal delivery and
must describe the records intended for release and the officer’s right to augment the record. Note that
the officer (unlike an employee under the previous heading) who is the record subject does not have
the right of judicial review. Instead, the officer who is the record subject has the right to augment the
record that will be released to the requester with his or her written comments and documentation. This
augmentation of the record must be done within five days of receipt of the notice.
Employee/officer records generally closed to public access.
❏❏

Employee records closed to public access - Wis. Stat. § 19.36(10). An authority is generally prohibited from releasing the records listed below. However, this general prohibition on release does
not apply if another statute specifically authorizes or requires release. Nor does the prohibition on
release apply to an employee or his or her representative accessing the employee’s personnel records
under Wis. Stat. § 103.13 or to a collective bargaining representative for bargaining purposes or
pursuant to a collective bargaining agreement. The employee records which are not generally open
to public access are as follows:
■■

Addresses; telephone number; social security number. Information concerning an employee’s home address, home email address, home telephone number and social security number, unless the
employee authorizes the authority to provide access to such information.

■■

Current criminal/misconduct investigations. Information relating to the current investigation of a possible criminal offense or possible misconduct connected with an employee’s employment, prior
to disposition of the investigation.37

■■

Employment examinations. Information pertaining to an employee’s employment examination, except an examination score if access to that score is not otherwise prohibited.

■■

Employee evaluations. Information relating to one or more specific employees used by an authority
or the employer for staff management planning, including performance evaluations, recommendations for future salary adjustments or other wage treatments, management bonus plans,
promotions, job assignment, letters of reference, or other comments or ratings relating to employees.

❏❏

Local public officers’ records closed to public access. Wis. Stat. § 19.36(11). As with employees,
certain records on individuals holding a local public office, as broadly defined, may not generally be
released to the public. However, this general prohibition on release does not apply if another statute specifically authorizes or requires release. Nor does the prohibition on release apply to a local
public officer who is an employee accessing his or her personnel records under Wis. Stat. § 103.13.
The records on local public officers which may not generally be open to public access are as follows:
■■

Addresses; telephone number; social security number. Information concerning the individual’s home address, home email address, home telephone number and social security number, unless the
individual authorizes the authority to provide access to such information.
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■■

Exceptions. This prohibition on release, however, does not apply to the release of the home address of an individual who holds an elective public office or who, as a condition of employment as
a local public officer, is required to reside in a specific location. This exception allows the public
to verify that its elected officials and other officers or high-level employees (who fill a position
that falls under the definition of “local public office”) subject to residency requirements actually
live in the community or meet the applicable requirement.

❏❏

Employee records under public works contracts. Wis. Stat. § 19.36(12). Unless access is specifically
authorized or required by a statute, an authority may not provide access to a record prepared or
provided by an employer performing work on a project in which the employer must pay prevailing
wages if the record contains the name or other personally identifiable information relating to an
employee of the employer, unless the employee authorizes access. Wis. Stat. § 19.36(12). However,
as previously noted, information concerning an employee’s work classification, hours of work and
wage and benefit payments received for work on the project may be released.

ENFORCEMENT & PENALTIES
The Public Records Law provides for forfeitures, court orders, actual and punitive damages to enforce
the law. Wis. Stat. § 19.37.
Court order to allow access. A person who has made a written request for access to a public record
may bring an action for a writ of mandamus asking the court to order release of withheld information.
This procedure does not require following the notice-of-claim law applicable to many suits against the
government. In contrast to the procedure under the Open Meetings Law, a person seeking release of a
public record does not have to initially refer the matter to the district attorney. However, the person may
request the district attorney or the attorney general to seek mandamus. A committed or incarcerated
person has no more than 90 days after denial of a record request to begin an action in court challenging
the denial.
A requester who prevails in whole or substantial part may receive reasonable attorney fees, actual
costs, and damages of at least $100. The costs and fees must be paid by the authority or the governmental unit of which it is a part and are not the personal liability of the custodian or any other public official.
A committed or incarcerated person, however, is not entitled to the minimum $100 damages, although
the court may award damages. Also, in a request for personally identifiable information under Wis. Stat.
§ 19.35(1)(am) (above) there is no minimum recovery of $100 in damages. Instead, actual damages may
be recovered if the court finds that the authority acted in a willful or intentional manner.
The law also provides for the award of punitive damages to the requester if the court finds that the
authority or legal custodian arbitrarily and capriciously denied or delayed their response or charged excessive fees. However, punitive damages may only be awarded as part of a mandamus action to compel
delivery of records, not as a separate claim for violation of the Public Records Law after documents were
released.38
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Forfeiture. The district attorney or the attorney general may seek a forfeiture against an authority or
custodian who arbitrarily and capriciously denies or delays response to a records request or charges
excessive fees. The statute provides for a forfeiture of not more than $1,000 along with the reasonable
costs of prosecution.
REFERENCE AND ADVICE
Local officials who have questions on the Public Records Law should contact their unit’s legal counsel.
Also, any person may contact the attorney general (the Wisconsin Department of Justice) to request
advice on the Public Records Law. Wis. Stat. § 19.39.
Refer to Wis. Stat. §§ 19.31-19.39 for the specific wording of the law; the statutes may be accessed
on the Internet at http://folio.legis.state.wi.us. There is a Wisconsin Public Records Law, Compliance Outline (2012),
by the Wisconsin Department of Justice, which may be found on the Internet at http://www.doj.state.wi.us//
dls/open-government.
The UW-Extension’s Local Government Center (LGC) has CDs of its Open Government WisLine
Series program on the Public Records Law. Check the LGC website - http://lgc.uwex.edu. On the LGC
website you will also find the Fact Sheet #7: The Wisconsin Public Records Law, April 2004, on which this
chapter is based. For new developments in Public Records Law, follow the LGC’s “Local Call” blog at
http://fyi.uwex.edu/localgovcenter, or go to the LGC’s website and click on the “Local Call” link.
Information on public records management and destruction may be found on the websites of the
Wisconsin Historical Society and the Public Records Board of the Department of Administration. Go
to www.wisconsinhistory.org and enter “Local Government Records Program” in the search box. This links
to the Wisconsin Municipal Records Manual and other information of interest. At www.doa.state.wi.us, enter
“Public Records Board” (search without quotation marks).
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A Few FAQs on
Parliamentary Procedure
Dan Hill, Local Government Specialist, UW-Extension Local Government Center
J. Michael Blaska, Chief of Staff, Wisconsin Counties Association

N

ewly elected county board supervisors typically have a desire to make changes in some
aspect of county government. Many run for office on a platform to make changes. To
do so requires an understanding of the principles of deliberation in a public body.
Most units of government adopt Robert’s Rules of Order, Newly Revised (RONR) as their

parliamentary authority. RONR spells out the rules of engagement so that debate, discussion, and
decision-making are transacted in an orderly way – balancing the protection of the rights of individual
members with the rights of the group. However, units also have the authority to create their own
procedural rules that take precedence over RONR.
To the uninitiated, Robert’s Rules of Order can seem complicated and arcane, conjuring images
of men in long, black robes and powdered wigs rigidly restricting participation to obstruct their
opponents. The spirit of parliamentary procedure is just the opposite. Used as intended, parliamentary
procedure enhances the democratic decision-making process by helping governmental bodies fairly
weigh and consider the ideas and opinions of all members.
Nevertheless, if you are going to play the game, you had better know the rules. To that end, here
are answers to some of the frequently asked questions covering the basics of parliamentary procedure.
WHAT ARE THE PROCEDURES FOR GETTING A PROPOSAL
CONSIDERED BY THE GOVERNMENTAL BODY?
Step 1. Member obtains the floor. Depending on the formality of the group, this can be done in a variety of
ways. In large, formal groups, the member stands when no one else has the floor, addresses the chair,
receives recognition from the chair, and then speaks in debate or makes a motion. In a smaller, informal
group, the member simply raises his/her hand and begins to speak once recognized by the chair.
Step 2. Member makes a motion. The member states the proposal for the group to take a specific action or
take a particular stance.
Note: The maker of the motion should agree with it as RONR prohibits the maker of the motion
from speaking against it. On the other hand, the maker of the motion may vote against it.
Step 3. Another member seconds the motion. Another member who deems the motion worthy of consideration
says – without obtaining the floor – “I second the motion,” “I second it,” or simply, “Second.”
The purpose of the second is to make sure that at least two members think the issue is important
enough to bring before the body. The person who seconds the motion does not necessarily agree with
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it, only that it should be discussed and decided upon. In fact, a member may disagree with the proposal
but seconds the motion so that the body will be on record as having opposed it.
If the motion does not receive a formal second, but members of the body begin to discuss the merits
of the motion, the motion has, in effect, been seconded. Subsequent action on the motion – debate,
voting, etc. – is in order.
Step 4. Chair states the question on the motion. Once the motion has been made and seconded, the chair
restates the motion. Usually the restatement follows this form, “It has been moved and seconded that…”
By restating the motion, the chair formally places the motion before the body and assures that everyone
heard the same proposal and can, thereby, keep debate focused on the motion at hand.
Here lies a turning point in the proceedings. Up until the time that the chair restates the motion,
the maker of the motion owns the motion and may change it or withdraw it without the consent of the
body. Once the motion has been restated by the chair, it belongs to the group and any modifications
to the motion, including withdrawal, must have the consent of the body.
Step 5. Members debate. It is during this step of the process that the members of the body may undertake
a host of possible actions including discussion of the merits of the proposal, changing the wording of
the motion, delaying action on the proposal, and referring the motion to a committee.
The maker of the motion has the right to be the first to address the body. Thereafter, members
obtain the floor in the usual way. RONR limits speeches to no more than 10 minutes, with members
permitted to speak no more than twice on the same motion in the same day. While each member has
the right to speak twice, no member should be allowed to speak a second time when a member who
has not yet spoken desires the floor.
During debate members should:
❏❏

Address comments to the chair, not toward another member.

❏❏

Refrain from referring to the motives of other members.

❏❏

Avoid side conversations; speak only when they have the floor.

❏❏

Limit their comments to those pertinent to the issue under discussion.

Step 6. Putting the motion to a vote. The chair does not have unilateral authority to end debate. However,
the chair should pay close attention to the debate and, when it is clear that discussion is finished, ask,
“Are you ready for the question?” or “Are you ready to vote on the motion?” If any member seeks to
continue debate and discussion, the chair should permit it.
Alternatively, a member may make a motion to close debate or “move the previous question.”
Because this motion limits members’ rights, it requires a supermajority vote of two-thirds to pass.
Step 7. Members vote. Once it has been determined that the body is prepared to vote, the chair is ready
to put the question to a vote. At this time, the chair should restate the exact wording of the motion
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that the body will be deciding upon. It is sound practice for the chair to state at this time the effect of
an “aye” vote and of a “no” vote.
The presiding officer then tells the members what method of voting will be used – voice vote
or counted vote are most typical. (Note: A recorded vote is often required. Most local government
decisions should be made by a counted vote. Substantive decisions, such as ordinances, budgets, and
resolutions, call for visible, counted votes.)
The chair first asks for those in the affirmative, “aye”, and then the negative, “no”, responses. Counted
votes may be taken by members raising their hands, standing, roll call, signed ballots, or machine. The
chair should always call for the negative vote no matter how overwhelming the result may seem.
It should be noted that members can change their vote up until the time that the vote is announced
by the chair.
Step 8. Chair announces results. The chairperson announces the results of the vote – if known, the number
of votes on each side followed by whether the motion passes or fails. The announcement should also
include the effect of the vote – “We will purchase the equipment,” or “We will not create the proposed
new position.”
WHAT IS THE PROPER WAY TO MAKE A MOTION?
The proper way to make a motion is, “I move that. . .” Be precise and specific. It is a good idea to write
a motion prior to presenting it. This increases the likelihood of clarity. The note can then be passed
on to the meeting chair.
In most situations, avoid making “negative” motions. Because motions usually propose that the group
take action, whenever possible, state the motion in the affirmative. Motions proposing that the group
not take a particular action require that members vote “yes” on taking an action they disagree with. This
could easily lead to confusion.
Above all, avoid the use of the phrase “so moved.” While it may seem like an innocent shortcut,
making a motion by merely stating “so moved” can create much confusion. Typically, this shortcut is
taken in a committee setting after there has been some debate or discussion on a topic. One member
proposes an action that the committee should take and another member states “so moved,” the motion
is seconded, and the chairperson takes the vote. It may not be until the minutes are distributed at the
following meeting that the members determine that they had each interpreted the motion in different
ways! Don’t let the secretary translate your motion for you. Be specific and clear the first time.
M A Y T H E P R E S I D I N G O FF I C E R V O T E ?
According to RONR, the presiding officer, as a member of the body:
…has the same voting right as any other member. Except in a small board or committee, however-unless the vote
is secret-the chair protects his impartial position by exercising his voting right only when his vote will affect the
outcome, in which case he can either vote and thereby change the result, or he can abstain.
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RONR further states that in small boards and committees where there are not more than about a dozen
members present:
❏❏

The Chairman need not rise while putting questions to a vote.

❏❏

If the Chairman is a member, he may, without leaving the chair, speak in informal discussions and debate, and vote on
all questions.

The chairperson may not vote twice – once as a member of the board and then again as the chair. Each
person, no matter their role, is entitled to only one vote.
WHAT ARE SOME FREQUENT PROCEDURAL ERRORS TO AVOID?
Adoption of informational reports. Reports from officers, department heads, committees, boards, or
commissions should not be approved or adopted. Adopting a report creates an expectation that the
recommendations included in the report will be enacted. This is usually not the body’s intent. To avoid
confusion, the presiding officer need simply acknowledge the report and thank the presenter.
“So moved.” The use of this phrase, addressed earlier, potentially creates confusion and the adoption of
motions with unintended consequences.
Calling the question. A member, tired of debate, rises and states, “Madam Chair, I call the question” and
expects debate to end immediately. RONR gives no such power to any one individual. A member who
“calls the question” does not simply end debate and require that a vote be taken instantly. A motion
“calling the question” should be treated as a motion to end debate or “move the previous question.” The
motion requires a second and a two-thirds majority vote to pass. Once passed, the chair must put the
question to a vote.
WHAT IS THE PROPER PROCEDURE FOR AMENDING A MOTION?
At times, a motion is made that is not acceptable as is. The body may then amend – alter the wording
of – the motion that is already on the floor to make it satisfactory to a majority. The motion to amend
takes the form, “I move to amend the motion by…” The member then has three choices: 1) inserting
or adding words; 2) striking (deleting) consecutive words; or 3) striking and inserting. In making the
motion to amend the member specifies the location for the deletions and/or insertions. The amendment
must relate to the subject of the motion it is amending.
A motion to amend may be amended. In other words, a member may move to amend a primary
amendment with a secondary amendment. Primary and secondary amendments require a second and a
majority vote to pass. A motion to amend a secondary amendment is out of order.
MAY A GOVERNMENTAL BODY HAVE ITS OWN RULES THAT
CONFLICT WITH ROBERT’S RULES OF ORDER?
Governmental bodies are encouraged to have their own rules that specifically address certain situations.
Local units of government often adopt their own rules related to citizen participation during meetings
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of the governmental body, participation in debate, absences, procedures for putting items on the
agenda, election of officers, and who presides if the chair is absent. Of course, rules adopted by the
local unit may not conflict with any state or local law.
In any situation where business is brought before the county board or a committee, it is critical that
the chairperson ensure that the business has been properly noticed under Wisconsin’s Open Meetings
Law or that an exception to the Open Meetings Law applies. Federal and state laws take precedence
over local rules. Local rules take precedence over RONR.
HOW DO I KNOW IF A MOTION IS “IN ORDER”?
This is perhaps the most complicated of the questions. Nevertheless, if you understand the parliamentary
concept of precedence you are well on your way to understanding when motions are “in order.” (A chart
showing the rank of privileged and subsidiary motions can be found in most reference books on Robert’s
Rules of Order.)
Only one main motion at a time is allowed on the floor. Any main motion should be ruled out of
order if it is made while another main motion is pending. Motions have rank and a motion is not in
order if another motion of higher rank is pending. Main motions are lowest in rank.
Subsidiary motions relate to the treatment of main motions and other motions. Subsidiary motions are
applied to another motion and, if adopted, do something to the other motion. They are in order when a main motion
is pending. The seven subsidiary motions are ranked among themselves. From highest rank to lowest
rank, they are as follows:
❏❏

“Lay on the table”

❏❏

“Previous question”

❏❏

“Limit or extend limits of debate”

❏❏

“Postpone to a certain time”

❏❏

“Commit (or Refer)”

❏❏

“Amend”

❏❏

“Postpone indefinitely”

Privileged motions rank higher than any subsidiary motion or main motion and, as such, are in order
when those are pending. Privileged motions are not applied to other motions; rather, they relate to the
meeting itself. The five privileged motions are ranked among themselves. From highest rank to lowest
rank, they are as follows:
❏❏

“Fix the time at which to adjourn”

❏❏

“Adjourn”

❏❏

“Recess”

❏❏

“Raise a question of privilege”

❏❏

“Call for the orders of the day”
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Incidental motions relate to the conduct of the meeting rather than to other motions. In general, an
incidental motion is in order when it relates to the business at hand. Incidental motions are not ranked
as are subsidiary and privileged motions. Some common incidental motions are as follows:
❏❏

“Point of order”

❏❏

“Appeal”

❏❏

“Suspend the rules”

❏❏

“Division of a question”

❏❏

“Withdraw a motion”

❏❏

“Parliamentary inquiry”

❏❏

“Point of information”
Members chairing meetings should check the rules for each motion. Rules include whether the

motion requires a second, is debatable, is amendable, and the vote required for passage.
HOW SHOULD THE MOTIONS BE HANDLED?
Assume for the moment that the chair has handled his job correctly and there are four motions currently
pending – the main motion, a primary amendment, a secondary amendment, and a motion to refer to
committee. For example, a main motion is pending to “purchase a backhoe for the parks department.” A
motion is then made to amend the main motion by “adding the words ‘at a cost not to exceed $75,000’
after the word ‘purchase.’” While discussing the motion to amend, another member moves to make a
secondary amendment (amending the amendment) by “striking $75,000 and inserting $100,000.” At
this point another member moves to “refer this motion to the Parks and Recreation Committee.”
All of these motions are in order because each succeeding motion is of higher rank than the previous.
The body will then dispose of these motions in reverse order. Think of these motions as nested cups,
one inside another. The most recently added cup must be dealt with first.
In our example, the body will vote first on the motion to refer to the Parks and Recreation
Committee. If the motion to refer fails, the vote on the secondary amendment is taken up, followed by
the amendment to the main motion, and finally the main motion.
The vote on each subsequent motion incorporates the changes enacted by the subsidiary motions.
If the secondary amendment passes then the decision on the primary amendment becomes a vote on
whether to “add the words ‘at a cost not to exceed $100,000’ after the word purchase.” Assuming this
primary amendment passes, the motion before the body is to “purchase at a cost not to exceed $100,000
a backhoe for the parks department.”
IN WHAT WAYS CAN THE BODY REVISIT A DECISION?
There are four principle ways that a body can change its mind – rescind, renew, reconsider and amend
something previously adopted. Keep in mind that the Wisconsin Open Meetings Law requires that
proper notice must be issued in order to address these main motions. Any action taken to reverse a
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decision previously adopted does not release the body from any contractual agreements entered into
as a result of the original decision.
❏❏

Rescind. The motion to rescind nullifies resolutions, policies and ordinances previously adopted
by the body.

❏❏

Renew. A motion that failed to pass may be brought up by any member at subsequent meetings of
the body. The motion is said to be renewed. RONR allows for motions to come up at subsequent
sessions “unless it has become absurd.”

❏❏

Reconsider. The motion to reconsider is often misunderstood and misused. Members are advised
to use the motion to reconsider only when new information presents itself during the course of the
same meeting at which the original proposal was adopted. At subsequent meetings, renew, rescind
and amend something previously adopted are the preferred choices. The motion to reconsider
may be made only when no other motion is pending before the body. The maker of the motion
to reconsider must be a member who voted on the prevailing side of the motion under question.

❏❏

Amend something previously adopted. This motion changes a previously adopted motion. Do not
confuse this motion with the subsidiary motion to amend. The motion to amend something previously
adopted is handled as a main motion.

HOW CAN A BODY DELAY OR AVOID TAKING ACTION
ON A MOTION?
There are three motions that delay action on a pending motion – postpone indefinitely, postpone to a
certain time, and table or lay on the table. There is also a fourth, very simple, yet seldom used way to
delay or avoid action – withdrawing the motion.
❏❏

Postpone indefinitely. Members should use this motion only when their intention is to kill the
motion under consideration. Passage of the motion to postpone indefinitely equates to voting the
measure down without having to vote against the measure.

❏❏

Postpone to a certain time. There are occasions when the body needs more information or more
time to make a decision. The intent is not to kill the motion, but rather to make the decision when
more information is available or the right people are present. The motion should include when the
body should address the proposal under consideration. The motion to postpone to a certain time
may merit the status of most underemployed parliamentary motion. This is the motion that should
be used when members want to make a decision about an issue but need more time before deciding.
Many boards use the motion to table (more properly, “lay on the table”) when they should be using
the motion to postpone to a certain time. The motion to postpone is not proper unless it indicates
a specific date or event, e.g., the next board meeting.

❏❏

Lay on the table. The motion to lay on the table is properly used only when urgent business
presents itself or when something else needs to be addressed while a main motion is on the floor.
The intention is to set the discussion of the current motion aside temporarily and resume the debate
during the current or next meeting. A motion to table is in order when the work of the group is
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Parliamentary Procedure
interrupted. It is not the proper motion to buy time for the body. To resume debate on a motion
that has been laid on the table requires a motion to remove the motion from the table. The motion
to remove from the table can be made, subject to the Open Meetings Law, when no motion is on
the floor during the current or subsequent meeting.
❏❏

Withdrawing the motion. Remember that once a motion has been made, seconded and restated by
the chair that it belongs to the body.

W H A T A R E T H E M O S T C O MM O N P A R L I A M E N T A R Y E R R O R S
C O MM I T T E D B Y M E MB E R S O F G O V E R N M E N T A L B O D I E S ?
❏❏

The motion to “table” when the intention is to “postpone to a certain time.”

❏❏

The use of the phrase “so moved” when the proposal is something more than a routine matter, such
as approving the minutes or adopting the agenda.

❏❏

The assumption that debate and discussion must end simply because one member states, “I call the
question.”

A R E T H E R U L E S T H E S A M E F O R C O MM I T T E E S O R
SMALLER GROUPS?
Understandably, the rules are less formal for committees and smaller groups. RONR describes a smaller
group as one that includes up to “about a dozen members.”
❏❏

Members may raise a hand instead of standing when seeking to obtain the floor and may remain
seated during debate and discussion.

❏❏

Members may speak as often as they like.

❏❏

Informal discussion is permitted before a motion is pending. The reality is that in most committee
meetings members address an issue by discussing it first. During the course of debate and
discussion, a solution or proposal to address the issue arises. This proposal, then, becomes the basis
for a motion.

❏❏

The chair need not rise when putting a motion to a vote.

❏❏

The chair may, without leaving the chair, speak in informal discussions and in debate and vote on
all questions.
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Sources, References & Notes

For More Information
A Guide to Parliamentary Procedure for Local Governments in Wisconsin by Larry Larmer provides an excellent,
user-friendly overview of parliamentary procedure. This guide gives readers guidance related to the
implication of the Open Meetings Law on conducting meetings.
Robert’s Rules of Order, Newly Revised 11th Edition, is the current edition.
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County Government Center
421 Nebraska Street
Sturgeon Bay, WI 54235

Jill M. Lau
County Clerk
(920) 746-2200
jlau@co.door.wi.us

2022 County Board Meeting Schedule
The Door County Board meets in the County Board Meeting Room at the
Government Center, 421 Nebraska Street, Sturgeon Bay, WI. The Board
meets in regular session on the fourth Tuesday of every month starting at
9:00 a.m. For the months of December, January, February, and March the
regular session starts at 10:00 am. The month of April is the Organizational
Meeting on the third Tuesday starting at 9:00 a.m. The month of September
the regular session may be rescheduled to either the third Tuesday or fourth
Thursday (to allow for attendance at the Wisconsin Counties Association
Annual Conference) starting at 9:00 a.m. and the month of November is the
Budget/Annual Meeting held on Tuesday (and possibly Wednesday)
following the second Monday of the month (unless that Tuesday falls on
November 11th) starting at 9:00 a.m. The meeting date for the month of
December is scheduled in November.
The dates are as follows:
January 25, 2022
February 22, 2022
March 22, 2022
April 19, 2022
Board Organizational Meeting, New County
Board Member Orientation
April 26, 2022
April Business Meeting
May 24, 2022
County Board Individual and Group Photos (tentative)
June 28, 2022
July 26, 2022
August 23, 2022
September 27, 2022
October 25, 2022
November 15, 2022 Annual Meeting and Public Hearing on Budget
December 13, 2022 Tentative

PROPOSED COMMITTEE MEETING INFORMATION
REGULAR MEETINGS:
Chambers

County Clerk’s Office (Info gathered from Facilities & Parks Director, Parks
Manager / Highway Commissioner / Museum Manager / Administrator / Corp.
Counsel / Committee Chair)

County Board Chair / Administrator / County Clerk

County Clerk’s Office (info gathered from Administrator / Transportation / HR /
Cty Clerk / Corp Counsel / Child Support / TS / Veterans / County Board Chair)

6 days prior

6 days prior

Noon the Wed.
before

6 days prior

*
9:00 A.M.
County Board Room

County Clerk’s Office (Info gathered from Finance Director / Administrator /
Corp. Counsel / Register of Deeds / Treasurer / Committee Chair)

6 days prior

Deadline
for Agenda
Materials

3rd Tuesday
9:00 AM
10:00 AM winter
Chambers

Health & Human Services Dept. / HHS Board Chair

Department/Person Responsible For Agendas:

ADMINISTRATIVE
4th Tuesday (Except Apr.,
Sept. & Nov.)
9:00 A.M.
Chambers

Administrators Office by Lori Holtz (info gathered from Highway Commissioner /
6 days prior
Committee Chair)

LOCATION

COUNTY BOARD
2nd Wednesday
1:00 P.M.
Chambers

1 wk prior

TIME

HIGHWAY & FACILITIES
3rd Tuesday
3:00 P.M.

Chambers

Soil & Water Cons. Dept. Beth Hanson (info gathered from Soil & Water
Director / Ag & Extension Dept. / Committee Chair)

6 days prior

DAY

FINANCE
2nd Monday

Chambers

Library (Library Director/ Library Admin Assistant)

6 days prior

COMMITTEE

HEALTH & HUMAN
SERVICES

Library Headquarters

1 wk prior

LAND CONSERVATION

HIGHWAY SAFETY

Quarterly (Feb., May.,
9:00 A.M.
Aug., Nov. –1st Thurs)
2nd Thursday (Every other
8:30 A.M.
month)
3rd Monday
5:00 P.M.

Chambers

Sheriff’s Office by Diane Franklin (info gathered from Sheriff, EM Director, EMS
Director / Courts / DA / Clerk of Courts / Committee Chair)

3:00 P.M.

9:00 A.M.

Land Use Services Department

1st & 3rd Thursday

*DAY, TIME & LOCATION SUBJECT TO CHANGE – THESE ARE JUST THE USUAL MEETING TIMES

LIBRARY BOARD
JUDICIARY & PUBLIC
SAFETY
RESOURCE PLANNING
2nd Tuesday

Chambers
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JILL M. LAU

GOVERNMENT CENTER
421 NEBRASKA STREET
STURGEON BAY WI 54235-2225
EMAIL: jlau@co.door.wi.us
PHONE: (920) 746-2200
FAX: (920) 746-2330

Memo
To:
From:

RE:
Date:

County Board Supervisors
Jill M. Lau
County Clerk
Conflict of Interest Statement
April, 2022

Our Auditors have requested that each of you complete and return the attached “Conflict of Interest
Statement” for each new term of office.
Please fill out your form and either return it to me at the April 19, 2022 County Board Meeting or inperson, or mail - 421 Nebraska Street, or email countyclerk@co.door.wi.us, as soon as possible
following the meeting.
Thank you.
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CONFLICT OF INTEREST STATEMENT
DOOR COUNTY, WISCONSIN
A. I have not directly or indirectly accepted nor offered to accept anything of value or any
personal advantage which I am not authorized to receive pursuant to an understanding:
1. That I will act in a certain manner or fail to act in relation to any matter which is
pending or might come before me in my capacity as a public officer or public
employee; or
2. That I will do or omit to do any act in violation of my lawful duty or authority.
B. I have not in my capacity as a public officer or public employee participated in the making
of a contract or performed in regard to a contract some function requiring the exercise of
discretion in which I had a direct or indirect pecuniary interest except as permitted by
Section 946.13(2), (5), (7), (8), (9), (10), and (11) Wisconsin Statutes.
C. I have not taken any action in my capacity as a public officer or public employee
substantially affecting a matter in which I or a member of my immediate family or an
organization with which I am associated has a substantial financial interest.
D. I have not used my office or position in a way that produced or assisted in the production
of a direct or indirect substantial benefit for myself or a member of my immediate family or
an organization with which I am associated.
E. I am aware of and have complied with the provisions of Sections 946.10 to 946.17, 19.41
- 19.80 Wisconsin Statutes, and Chapter 34 of the Door County Code.
F. Any exception to the above representations are set forth below:
___________________________________________________________
____________________________________________________________
Dated this ________ day of __________________, 2022

______________________________________________
Name
County Board Supervisor District __________
(Please return this form to the County Clerk on April 19, 2022 or as soon as possible)
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COUNTY BOARD SUPERVISOR INFORMATION SHEET
FOR PUBLICATION IN THE OFFICIAL DIRECTORY

Supervisory District______________

Supervisor Name__________________________________________________________
(As you want listed in the County Directory)

Street/Mailing Address______________________________________________________
City____________________________________________ State WI
Phone:

________________________

Phone:

________________________

Zip_________

(Phone number – used for constituent and/or county contact – please indicate best contact
number for publishing in County Directory)

Mileage from home/work to Government Center _______________
Mileage from home/work to Justice Center ______________

You will be emailed a notice (on your county email) regarding the County Board
Packet and Committee Meeting Packets each month. (County Board Packets are usually ready
to view and download the Thursday afternoon before County Board). (Committee packets are usually ready to
view and download at least 48 hours prior to the committee meeting).

Please return this form to the County Clerk on or before April 19, 2021 - by mail, 421
Nebraska Street, or email countyclerk@co.door.wi.us, or in-person
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Self Insured Health Plan

Caremark

AUXIANT
THIRD PARTY
ADMIN (TPA)
Pharmacy
Benefit
Manager (PBM)

Rx/CVS

Processes the
claims for both
Pharmacy &
Medical

Wellness
Program

WellWorks

Processes
Claims for
Dental

Delta Dental

Employee
Assistant
Program (EAP)

AURORA

Consultant for Door County

USI – Insurance Services

COUNTY OF DOOR

Health Payment
Systems
(HPS)
Process
Explanation of
Benefit (EOB)

VENDOR CHART
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